








purview of the Cherokee decision. MPST at 43. Cherokee did not “address the liability of the
Government when there is a capped approptiation that bulks together funds owed to hundreds of

contiacts,” as is the case here. See Ramah Navajo Chapter et al. v. Norton, No. 90-957, slip op.

at 13 (D N.M. September 06, 2006) (Attached as Exhibit C to the Government’s Motion to
Dismiss). The carmarked appropriations at issue here are far different from the “unrestricted”
lump sum appropriations at issue in Cherokee > Rather, they are capped appropriations that
limit the Government’s obligation to pay additional amounts of ISDA contract support costs to

tribes. See Babbitt v. Oglala Sioux Tribal Public Safety Dept., 194 F 3d 1374, 1380 (Fed. Cir.

1999) (“Although Oglala may have expected to receive full funding of such costs based on past
experience, the subject-to-availability-of-appropriations language present in § 450j-1(b) as well
as in the model contract, § 450/(c), precludes a finding that Oglala's reliance was reasonable.”);

Ramah Navajo School Bd., Inc. v. Babbitt, 87 F.3d 1338, 1345 (D.C. Cir. 1996) (“[T]he

Secretaty is not required to distribute money if Congress does not allocate that money to him
under the Act. .. Thus, if the money is not available, it need not be provided, despite a Tribe's
claim that the ISDA “entitles” it to the funds.”). The ISDA does not “create enforceable

obligations of the United States for payment of contract support costs in amounts in excess of

capped contract support cost appropriations.” Ramah Navajo Chapter et al. v. Norton, No. 90-

957, slip op. at 14 (D.N.M. September 06, 2006) (Attached as Exhibit C to the Government’s

23 In support of its position, Appellant cites to Ferris v. United States, 27 Ct. Cl. 542,
1800 WL 2002 (Ct. C1. 1892), in which the claims court held that the exhaustion of a general
appropriation did not excuse the government’s obligation to pay a contractor for the work already
- performed. The coutt reasoned that a contractor who is but one of several persons to be paid out
of an appropriation “is not chargeable with knowledge of its administration, nor can his legal
rights be affected or impaired by its maladministration or by its diversion, whether legal or

illegal, to other objects.” Id.
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Motion to Dismiss). For Fiscal Years 1998, 1999, and 2000, Appellant was on notice that the
funding of its contracts was subject to the “availability of appropriations” and - contrary to the
situation in Cherokee - that Congress had limited the payment of contract support costs to a

specific amount that was less than the overall stated tribal need.

B Earmarks and Line Items are Distinct fiom, and can be Used to Legally Restrict,
Lump Sum Appropriations.

Appeilant incorrectly argues that the only type of appropiiation restriction that would put
contractors on “notice” that their contracts are subject to the limits of congressional
appropriations are “line item appropriations.” Id at 41. Contiary to plaintiffs’ assumptions,
both earmarks and line items are distinct from, and can be used 1o legally restiict, lump sum
appropriations. See GAO Redbook, 6-43.

The GAO Redbook defines a [ump sum appropriation as “one made to cover a number of
specific programs, projects, o1 items.” GAO Redbook at 6-158. By contrast, “line-item
appropriations and ear marks” are “[tJwo common exampies of devices” Congress uses to limit
funding for a specific project or objective. Id at 6-161. A line item appropiiation is an
approptiation for a single contract or expenditure. It is defined as an “appropriation [| available
only for the specific object described ” Id. at 6-158. An earmark is an amount carved out of a
Iump sum and, similas to a line-item appropriation, is “for a patticular object.” Id. at 6-4. An
earmark that is limited in amount is most often typified by the inclusion of the phrase “not to
exceed” for one item in an appropriations bill. Id. Clearly, both earmarks and line-item
appropriations are legal restrictions on the agency’s allocation of a lump-sum appropriation.

Appellant’s position that the capped earmarks do not limit the government’s liability also
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finds no support in Sutton v. United States, 256 U .S. 575, 580 (1921). In Sution, the Supteme

Court concluded that the government was not liable to pay a contractor for diedging a channel
after available appropriations §vere exhausted. The Supreme Cowt’s decision did not stem from
the existence of a line-item approptiation. Rather, the Supreme Court held that the government
was not liable because “no official of the Government could have rendered it liable for the work™
as “the Secretary of War [did not have] authority to obligate the Government.” Id. The
contractor’s recovery was limited to the “extent of the available appropriations.” Sutton, 256

U.S. at 581. The Sutton contract also contained the resiriction “within the limits of available

funds™ and a capped apptopriation for the channel improvement, which constituted a restriction
on the disbursement of funds in excess of that amount. Id. at 571. Thus, the Government’s
liability was limited to the $20,000 appropiiations cap. Sutton, 256 U.S. at 581; see also Wetsel-

Oviatt Lumber Co. v. United States, 38 Fed. Cl. 5363, 571 n. 9 (1997) (“[I]n the absence of a

‘funds available’ type clause limiting the government’s liability, there is no bar to a Court’s
otherwise valid declaration of parties’ tights in a contractual claim against the government.”)

Moreover, Appellant’s reliance on the holding in Feruis is misplaced. In Ferris, the
contract at issue did not contain a “funds available” clause. Ferris, 27 Ct. Cl. 542. The
appropriation in Feriis was a general appropriation to fund multiple projects connected to
improving the Delaware River, ranging from constructing a tframway to purchasing a waste
removal plant. Id. at 542-43, With such a array of projects under one general appropriation, the
court of claims concluded that the contractor should not be presumed to catry assumption of the
tisk of insufficient appropriations because the contractor had no reason to have notice of a

possible funding limitation. Thus, Ferris relies on and falls squarely in line with Dougherty v.
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U.S., 18 Ct.Cl 496 (Ct.C1 1883) (applying the doctrine to general appropriations).

This Appeal, however, “involves an appropiation which includes a specific dollar figure

to be available for the specific progtam involved. The theory of line-item appropriations is,

therefore, analogous.” See Star-Glo Associates, LP v. U.S., 59 Fed.CI. 724, 734 (C1 Ct. 2004),

aff’d on other grounds, 414 F.3d 1349 (Fed. Cir. 2005) (claims court holding that no funds

beyond $58,000,000.00 appropriated for a citrus progiam were available to multiple

beneficiaries); see also Greenlee County, AZ v. U.S., 68 Fed.Cl. 482 (Ct.Cl. 2005) (holding that

with respect to payments to numerous local governments, Congress may limit spending through

the appropriations process) Similar to Sutton, the tiibes” contract suppott costs here were

funded from a capped earmarked appropriation, not a lump-sum, and they had knowledge of the
possible appropriations limits in their contracts and in the ISDA through a “funds available”
clause. Not only did the “subject to the availability of appropriations” language of ISDA and
ASNA’s contracts limit the government’s liability to the appropriation cap, but it also gave
Appellant notice of the possible limitations. The actual contract support cost shortfalls of every
tribal contractor since are annually reported by the agency to Congress and IHS publicly
disseminated protocols for paying contract suppott costs in the event of appropriation limits,

obviating the need for tribes to trtack ISDA contractors — as Appellants suggest — to learn of the

appropriations limit.

The facts of the present action closely resemble those of Sutton, Oglala, and Ramah, and
fall short of a logical comparison to Ferris. Unlike Fenis, the government’s liability here did not
exist prior to the appropriation. Unlike Fetris, the appropriation here involved a capped

resiriction on the agency’s lump-sum appropriation and is not general. Unlike Ferris, the
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Appellant here had notice of this restriction and possible appropiiation limits. Unlike Ferzis,
Congress did not merely fail to appropiiate sufficient funds for CSC, it specifically limited CSC
payments under the law. Therefore, the “not to exceed” language in the appropxliations statutes
is an earmark that legally restricts the funds that can be spent by the Government, not just the

Secretary, on ISDA contract support costs,

C. The Ability of THS to Bind the Government Contractually is Expressly
Conditioned on the Availability of Appropriations.

The second argument Appellant makes is that “the ISDA imposes a duty upon the
Sectetary to enter into binding contractual obligations, in advance of appropriations, to provide
specified amounts to tribal contractors ” MPSJ at 44. Appellant tefers to the ISDA as providing
“contract authority” that requires the Secretary to enter into ISDA c?mtr acts in advance of

appropriations. See National Ass'n of Regional Councils v. Costle, 564 F 2d 583, 586 (D.C. Cir.

1977) (*Contract authority is legislative authorization for an agency to create obligations in
advance of an appropriation.”). Thus, liability would be predicated upon the authotity of the
Secretary to enter info the contract, regardiess of whether subsequent appropriations are made
available. The Federal Circuit’s decision in Oglala, rejecting this argument, is binding precedent
on this Board and remains good law. This argument fails because “[tlhe ISDA and its model
contracts do not create enforceable obligations of the United States for payment of contract
support costs in amounts in excess of capped contract support cost appropriations.” Ramah

Navajo Chapter et al. v. Norton, No. 90-957, ship op. at 14 (D.N.M. September 06, 2006)

(Attached as Exhibit C to the Government’s Motion to Dismiss).

In New York Airways, Inc. v. United States, 369 F.2d 743, 748 (Cl. Ct. 1996), the court

noted that Appellant’s “contract authority” liability did not exist where a “contract expressly
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provided that the quantities of work ordered shall be kept ‘within the limits of available funds,'
and a statute prohibited obligating the Government to pay a larger sum ..than covered by a
specific approptiation. ...” The Federal Circuit in Oglala épplied the analysis in New York
Airways, Inc. when discussing the limitation on the government’s liability created by the “subject
to the availability of appropriations™ language in the ISDA. See Oglala at 1378 (“New York
Alrways involved a situation in which the Government, as a contracting party, had simply failed
to appropriate and pay its unqualified contractual obligation Oglala's situation differs
fundamentally in that the ability of Interior to bind the Government contractually was expressly
conditioned on the availability of appropriations.”). Mote recently, Appellant’s argument was

rejected in Ramah Navajo Chapter et al. v. Noiton, No. 90-957, slip op. at 14 (D.N.M.

September 06, 2006) (Attached as Exhibit C to the Government’s Motion to Dismiss)
(Appropriations cap “language does not speak to the Secretary’s expenditure authority, but

ultimately to the lack of liability of the United States to pay contract support costs in excess of

capped contract support cost appropriations.”).

If THS had an obligation to pay full CSC to every ISDA contractor even though capped
appropriations are unavailable pay all CSC to all contractors, the only apparent available source
of funding would be the Permanent Judgment Fund, 31 U.S.C. §1304. In other words, if the THS
cannot pay the additional costs, then the tiibes’ only recourse would be to sue the government
every year in which capped appropriations are imposed and recover from the Judgment Fund. Tt
is unreasonable to believe Congress intended such an absurd result. If Congress intended to fully
fund the tribes’ requests contract support costs, it would have done so with sufficient

appropliations to IHS for that purpose. Congress has not fully funded contract support costs and
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therefore Appellant’s Motion for Partial Summary Judgment must be denied.”*
1v. APPELLAN T IS NOT ENTITLED TO EXPECTANCY DAMAGES.

Appellant’s expectancy damages argument has no basié in law or fact. See MPST at 48
Expectation damages are based on contracts actually entered into, not the contracts Appellant
wishes it had with IHS. The Federal Circuit rejected this measure of damages in m Seeid.,
419 F. 31d at 1358 Moreover, Appellant is making this argument in the guise of liability, when
its theory relates solely to the matter of quantum.

In Samish, the Samish Indian Nation (“Samish”) brought suit against the United States
for federal benefits allegedly owed between the years 1969 and 1996. Samish’s position was that
the Federal Government wrongly refused Samish recognition as a tribe. 1d. at 1358, The Federal
Circuit found that “Congress did not intend the ISDA to provide a damage remedy for past

program money, o1 contract support costs never incurred...” Id. at 1365. Understood from this

is that Appellant must have a contract that permits recovery.

2 To date, Congress continues to enact appropriations that limit the amount of funds IHS
may use for CSC. There is no dispute that Congress has not appropriated sufficient funds to
meet the CSC needs of all ISDA Contractors in years in which it capped IHS’ CSC
approptiation. Thus, ITHS developed non-binding guidance to its employees, in consultation with
tribes, to “provide for a uniform and equitable system of distributing CSC funds to new and
existing P.L. 93-638 compacts and contracts, and to preserve and support cach awardee’s right to
contract under P.L. 93-638 7 See e.g., Circular 2000-01, File, Tab 21, page 2. Appellant
mischaracterizes Cherokee as striking down such circulars. MPST at 18. See Pueblo of Zuni v.
United States, No. 01-1046 slip op. at 23(D.N.M. October 11, 2006) (“Plaintiff overreaches in its
description of the basis for the United States Supreme Court’s holding in the recent Cherokee
decision as having struck down the circular-based policy IHS employed in the 1990's.”) (internal
citations and quotations omitted) (Attached as Exhibit B to the Government’s Motion to
Dismiss). Thus, IHS Circulars remain effective as guidance for tribes and IHS alike when
negotiating the amount of CSC provided under an ISDA contract.
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Appellant, however, “seeks a ruling that damages in this case include. .amounts ASNA
would have received under the ISDA had IHS complied with the law in the first instance.” MPSJT
at49. This i,é not a contractual remedy. Essentially, Appellant is asking this Boaid to inteipret
the ISDA in a manner that eliminates consideration of the contractual relationship between the
parties and the actual contract terms they negotiated. While ISDA’s model contract contains
mandatory language that binds both parties to specific terms in an ISDA agreement, the model
contract does not mandate a specific amount of funding. Indeed, tribes may “negotiate with the
Secretary the amount of funds that the tribe or tiibal organization is entitled to receive under such
contract. .” 25 U.S.C. § 450j-1(a)(3)(B). Appellant may contract for CSC consisting “of an
amount for the reasonable costs for activities which must be carried on by a tribal organization as
a contractor to enswre compliance with the tetms of the contract and prudent management.” 25
U.S.C. § 450j-1(a)2).

Noz can Appellant argue that it reasonably relied on an expectation of additional funding.
See Oglala, at 1380 (“Although Oglala may have expected to receive full funding of such costs
based on past experience, the subject-to-availability-of-appropriations language present in §
450j-1(b) as well as in the model contract, § 450 / (¢), precludes a finding that Oglala's reliance
was reasonable.”).

Notably, Appellant has not pointed to any specific contract provision under which IHS
owes any additional CSC. Of course, such a task would be difficult since there has been no
breach. The most Appeliant can do here is argue for the contract it wishes it had entered into ten
vears ago. In any event, Appellant’s “damage remedy, if available, would provide [ASNA]

nothing but a windfall ” Samish at 1365. As in Samish, there is no allowance under the ISDA for
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ASNA to seek damages for contract support costs never incurred, on contracts never created.

Therefore, this Board must reject Appellant’s measure of damages.

CONCLUSION

IHS has no further contractual obligations for the years at issue. Moreover, the
Secretary's authority to make payments to ISDA contractors like ASNA is conditioned upon the
amount that Congress appropriates. Claims for additional payment under authorities such as the
ISDA are not actionable where the amount of the appropriation is insufficient to fund such costs
in the first instance. Holding otherwise would render limiting language in the ISDA and the
Contracts the ISDA informs meaningless. Moreover, it is clear that Congress intended to retain
its discretion regarding the amount of spending for CSC through the appropriations process.
Therefore, Appellant’s claims for additional payment beyond that agreed to in ifs coniracts, or
that which has been appropriated by Congress, must fail. Appellant’s Motion for Partial

Summary Judgment must be denied and the appeal dismissed or, in the alternative, summary

judgment entered for IHS.

By: “

Sean Dooley

Senior Attorney, lic Health Division
Office of the G€neral Counsel

Rockville, MD 20857
(301) 443-9572
(301) 480-2161 (fax)
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