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Re:  Appeal of the Arctic Slope Native Association, Ltd.;
CBCA 190-ISDA through 297-ISDA (IBCA Nos.

4794-4803/06)
Dear Ms. Jones:

I enclose for filing an original and one copy of the Notice of Additional Authority in
Support of Appellant’s Motion for Partial Summary Judgment and accompanying Exhibit No.
24. Additionally we are enclosing one extra copy of the Notice of Additional Authority so that it

can be conformed and returned to us.

Sincerely,

SONOSKY, CHAMBERS, SACHSE,
ENDRESON & PERRY, LLP

LS
Donald J. Simon
Lloyd Benton Miller
Melanie Baca Osbome

cc: Sean Dooley (w/ enclosure)
Judge Steel (w/ enclosure and GAQO Report)

Enclosures: Notice of Additional Authority (original plus 2)
Exhibit No. 24 '
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CIVILIAN BOARD OF CONTRACT APPEALS

ARCTIC SLOPE NATIVE ASSOCIATION, )
LTD., )
)
Appellant, )
Vs. ) CBCA 190-ISDA through 297-ISDA
) (IBCA 4794-4803-2006)
MICHAEL O. LEAVITT, SECRETARY ) '

. )
U.S. DEPARTMENT OF HEALTH AND )
HUMAN SERVICES, et al., )
: )
- Appellees. )
’ )

NOTICE OF ADDITIONAL AUTHORITY IN SUPf'ORT OF
APPELLANT’S MOTION FOR PARTIAL SUMMARY JUDGMENT

Appellant Arctic Slope Native Association hereby gives notice of additional authorlty in
connection with the recently concluded hearing held in this matter on February 28, 2007.

1. During the February 28, 2007, hearing, the Board asked what a “decﬁﬁation”
decision looks like. Attached hereto as ASNA’s Exhibit No. 24, is a copy of a “declination”
letter issued November 29, 1995, by then Area Director James Floyd to the Shoshone-Bannock

Tribes. The letter is a part of the public record in the Shoshone-Bannock litigation referenced in

ASNA’s opening brlef and 1s typical of an IHS “declination” letter.

2. During the F ebruary 28, 2007 hearing, ASNA counsel Lloyd M1ller dlscussed a
recently issued General Accounting Office Report. The Report is as follows: JUDGMENT FUND:
TREASURY’S ESTIMAfEs OF CLAIM PAYMENT PROCESSING COSTS UNDER THE NO FEAR Act
AND CONTRACT DISPUTES ACT (GAO April 2004). The Report is available on the internet at the

following site: http://www.gao.gov/new.items/d04481.pdf. (A copy accompanies Presiding

Judge Steel’s courtesy cdpy of this filing.) The Report includes a discussion of the low agericy



repayment record (covering only “one of every five dollars”), id. at 9, the lack of reimbursement
“deadlines,” id. at 10, and the fact “thét Treasury has very little authority to eﬂforce
reimbursement,” id. at 11. To date neithér THS nor the BIA has ever reimbursed any of the
judgments awarded in the Ramah Navajo Chapter, et al. litigation (BIA) nor the Cherokee  "
litigation (IHS), and neither agency has ever requested approval from Congress fo reprogram its
funds to do so.

3. The CBCA has recently ruled that all decisions from the pﬁor Boards, including
the “board[] of contract appeals of the Department[] of ... Interior” “shall be binding as precedent

in this Board.” Business Mgt. Research Assocs., Inc. v. GSA, CBCA 464, slip op. at 2 (Jan. 18,

2007) (per curiam). This ruling is directly relevant to all of Appellant’s arguments that rely in

whole or in part on prior decisions of the Interior Board of Contract Appeals.

. ~
Respectfully submitted thjs/2_ day of March 2007.

SONOSKY, CHAMBERS, SACHSE,
MILLER & MUNSON, LLP

By: é,/ \?4/‘\

Lloyd B. Miller
D.C. Bar No. 317131
AKX Bar No. 7906040

Melanie Baca Osborne
AX Bar No. 9911068

900 West Fifth Avenue, Suite 700
Anchorage, Alaska 99501-2029
Telephone: 907-258-6377
Facsimile: 907-272-8332



SONOSKY, CHAMBERS, SACHSE,
ENDRESON & PERRY, LLP

Donald J. Simon
D.C. Bar No. 256388

Arthur Lazarus, Jr.
D.C. Bar No. 7682

1425 K Street, N.W., Suite 600
Washington, D.C. 20005
Telephone: 202-682-0240
Facsimile: 202-682-0249

CERTIFICATE OF SERVICE

I hereby certify that I mailed, or caused to
be mailed, a true and correct copy of the
foregoing document by first class mail to
the following parties of record this 128
day of March 2007:

Sean Dooley

Senior Attorney, Public Health Division
Office of the General Counsel

Room 4A-37 Parklawn Building

5600 Fishers Lane

Rockville, Maryland 20857
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__{ DEPARTMENT OF HEALTH & HUMAN SERVICES Public Heaith Service
: ”“::2 PORTLAND ARES
- < INDIAN HEALTH SERVICE
NOV 28 S FEDERAL BLDG.. ROOM 175
- 12205, 3RD AVENUE

PQRTLAND, OREGON arz2¢+

Delbert Farmer, Chairman
The Shoshone-Banrock Tribes
Fort Hall Business Council
P. Q. Box 306

Fort Hall, Idaho 83203

Re: Pdrtizl Declination of the
' : ‘ Shoshone—~Bannock Tribes’ B.L. 93-838
Proposal Dated October 23, 1895

A

Dear Chairman Farmer:

This letter is to notify you of the Portland Area Indian Health
Service's (PAIHS) final decision regarding the Shoshone-Bannock
Tribes’ P.L. 93-638 contract proposal dated October 23, 1985.
‘The Trihes have propcsed-to contract for the Indian Heéalth
Service (IHS) Headguarters and Area Shares relatacd to and
sucportive of health service delivery programs wiich are
cur-ently operatsd by the Iribes undexr their Indian Seli-
Datermination Act (ISDA) Contract with IdS. Thosa functions,
ac-iviries, services and progrTams are identified in the Borvliand
Aras Functional Statements Zor alcohol znd substancs abuse,
commenity health repressntatives, maternal anc .child nealth,
mental health and s
services. . .

gcial services, health educatlion and BIV/AIDS

=om the administrative budget oL the FortT Hal

sransferred to them. The Tribes have proposaec zn amount that
they fescl is.commensurate with the program responsibilities
assumed by them when they contracted patient care programs undexr
the ISDA in the past. The Tribes' propesal estimatas this amount
te be 33.34% qf the service upit’s administratiecn budget. The
Trihes' proposal for administrative funds also asks foxr 27.936%
af thé quality assurance (QA) position located: at the service
unic.

In addition to the foregeing, the Trikes have px
L

-

-~

The total amount of funds requested in the Tribes’ proposal oz
the Area and Service Unit, excluding contract suppert costst S

v 'Wigh resbect o TSRLTACT Support Losos, the Tribes zave agr22c I8
inclusian @2 the Zoilowing language Iz the csntracT: - : _
mha mo:e shall be anzitlad I3 CSnIIECT SUPPOIT IuReS =2 The Zull
Exhibit 24
Page1o0f6
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| amount by 9.3985% (its share of the Portland Rrea User

Page -2- SEOSHONZ-BANNOCK . TRIBES’ DECLINATION LETTER

$199,634. The total amount of funds requested in the Tribes’
proposal for Headquarters, excluding contract support costs is

'$88,570. | )

The Tribes have asked that 100% of the funds identifisd in cheirxr
propasal be made available immediately.

our reasons for declining to award the amount praoposed by the
Trihes for the Area and Service Unit follow.

_ A. The contracts ropased by the Tribes are in excess of
the applicable funding Tavel for the contract as determined under

saction 106(a).

In determining the amounts available for contracting under

106 (a) (1) the Tribes take the amount budgeted for a particular
line?, subtracts the Title III rasidual and the amount awardec tao
rTitle L[II compact tribes from that amount and multiplies that
Population) to.arzive at their Tribal share- In ouxr opin
methadology overstates the Tribes® 106{2) (1) amount.

|
e =
DursvantT I

‘. gaction 102(a) {2} (D} we decline to, contract in_tha amouns

propasec by the Tribes.

The 106(a) (1) amount should be computed in the follawing mannay. .
The amount budgetad by PATES for a particular line item should ne
racduced bv: the Title ITT rasidual, the amount awarded to Tiglae
' ed to provide services

ITI Tribes in CORBPECTS, the amount retain
and by the

te Tribes who contract under Title I of ‘the ISDA,
amounc racained to aveid advarse impact Co non-contracting
ribes. The remainder is the amount available-for centractin
under Title I. A Tribe's share is arrived at by allocating 70%
of the amount available for coatracting on the basis of the
Tribe's percentage oI the Portland Area's active user populatzon.
The remaining 30% is divided equally amongst the 31 non-— o
compacting Tribes in the Portland Area. This methadology which
was develaped in cansultation with the Tribes, pursuant to

- sactipn 105(1) (1) of the ISDA, recagnizes that the work perZormed

extent specified in section 106 (a) {2} of the Act and related
srovisiens. The Tribe’s request £or comtract SUpport funds will
he placad an the list maiptained uncder ISDM 92-2 oz ics sucsessorl.
An estimate of acditional contract SuUDDOIT attzibutable to few anc
sxzanded pIoGIAMS, ipelucding Ar=a and Headguartess rrisal shazes

shal® pe sepazataly negotiatad with ZHS.

amouats sudgted Te pastisular iines is, The

lewe gou-ce= document foT
wmicolg T A-e=a Sha=es Disnzibuiisn

ocz=land Ar=a -adian Heaizh Sexvice Qrait, TRoiod
Mpraagaliagy--ARCLRTS Availadie Jorkshestz.”
Exhibit 24
Page 2 of 6 80
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Page -3- SHOSHONE-SRNNCCX TRTSES’ DECLINATION LZTTER

by the Area for a Tribe is not always related to the Tribe's
size. It also recognizes that the zrea has to retain funds To
provide services to Tribes that cioose to contraci under tha ISDA
anc to avoid adversely impacting Tribes who choose not te
contzact. This methodology has been used to determine the
Shoshone-Bannock Tribes’ share for those items in the proposal
‘which fall under the Areas Acministrative Share acd Direct

Services headings. -

The Tribes’ have requested administrative support at 13% for koth
Area Administrative Shares and Direct Services. An administrative
support amount is not allowable for Direct Service activities
assumed by the Tribes because, staff/pragram support for
administration of direct services activities'is provided through
the Alcchol (ASAP) and Matermal and Child Health (MCH) -line items
under Hospitals and Clinics (H&C) and Direct Operations. Both
\D" and MCH receive administrative support at 15%. Pursuant to
section 102{a)(2) (D] we decline to contract in the amount

oroposed by the Tribes.

The i06{a) amount for the Ft. Hall Service Unit acministrafive
shares, related te program responsibilities transferxzsed o the
Tribes. when the patient care prcgrams were contracied in the past
and for QA activities not ralated to the PMN Program is ¢. The
patient care programs reifsrrad to in the Trikes' proposal were
contracted more than 10 vears aga. AL the time those prograns
were contracted ampunts for program administration were awarded.
The cur-ent Service Unii adminiscrative staff is part of tae :
staffing package that was determined to be necessary for the
administrarion of the new clinic facility whica openec Qcrorer
9, 1990. This scaff has no administrative responsibility for the
patient care programs previously contracted, consequently thers
is no 106(a) amount for services or fuactions related to .the
administration of those programs. Likewige, theza has bean no
historical QA activity related to the Tribes’ contracted
- programs, with the exception of the PHN Program which has been
contracted by the Tribes. Pursuant tq section 102(a}) {2) (D) we
decline to contract in the amount propased by the Tribes.

B. Release of 100% of Area Shares will adversaly impact
other Trikes in the Poxtland Area.

The Trihe has reguested that all negotiated Area Shares Dbe

released upan Award of the contract. We decline to do so. BRgain

the lengthy tribal consultation process that tegan ix March

£
pe
3
b ]
J
o
4

1685 has resecliad in the develeorment of a Porcland Area "xeiaass
oilan" The neduia for =alaasa of availabla Rres Office shaIes
Tign". The schedule for zZzlsase QL & lao
is January i, 1885, - 20%; Cc=spex 1, 1886, - 53%, and ctoe

Exhibit 24 :
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page -4~ SEOSEONE-BANNOCK TRT3ES’ DECLINATION LETTER

remaining in EY 1997 and FY 1938. The Portland Area cannct
release all funds to the Shoshone-3annock Tribe o= any other
Tribae applying for its Area shares in FY 1995. The total amount
of Araa shares funds currently requested in P.L. 93-838 proposals
or identified in Letters of Intent exceeds 2.4 million. Many
more proposals are expected after the begimning of the calerndar
year. The Portland Area cannot reorganize quickly enough in ¥
1996 to award each Tribe full Area Office shares. -

One of the most important consensus- items to come out oIf the
Tribal consultation processS was that a release plan is pregferable
and ultimately more equitable than awarding full amounts on a
nfirst come, first serve basis®. If this were the practice, the
Shoshone-Bannock Tribes and other Tribes might receive full '
funding, but at some point there would be no funds availakle for
award to other other Tribes. If first come, first serve were
implemented it would precipitate a rush of applications ancé many
Tribes would be adversely affected. The remaining Title I Tribes

have expressed, through the“consultation,procéss; thei: desirs
for a release plan. They have been assured that PRIES will netT
emplay a first come, -

first sarve approach.

Displayed below is the Tribes’ proposal fo:-disf:ibutioﬁﬁdf
tribal shares at the Aresa and Service Unit level and amounts
actually awarded by the Area. The amounts awarded ars for

i
period of perfermance, November 17, 18983 to September 30, 1S5S

-

a
o
Q.

Arema Administxative Shares

LINE Praposad Awa~ded
17 MHC 8,209 §40
ie AIDS g,78¢! 406
21 PEN Zz,011 -1&5
22 H2.2d . 1514 al
24 " ASAF E 19,378 1,823
25 CHR i+ a
Nutz, . : . '
41 MHE 7,334 . [1-{]

ALC. . : .
43 COMIS 0 o
51 52 ey €, 346 417
54 55 H.E.D. 4,256 275

Diz. Cuvs. ) )
T HCH 540 54
74 MH 1,277 11E
75 ASAP : 6,876 343

pirect Servicesa

44 45 Youth Treatment 0 a .
as 45  Womens Tomt. 3,688 2,38% - Exhibit 24 )
4% 47 Fas C 5,270 1, 634 Paged4of6 .
147 48 couvnselog CezT. 9,104 5,382 IBCA 4724 - 4803/06
83 a8 #igh [isk oB. 21,202 15,072 -

82



Page —5- SEOQSHONZ-BANNCCX TRIZBES'DECLINATION LETTES
Admiaistrative suppers @ 15% 13,7933 14

derTic= Oniz Adwinistration Funds

33.34% X 196.032 63,357 0
27.89% X 45,3%0  _12.368 ] 0
Toral $199,634 $33, 462

Our reasons for declining the amount propeosed by Che Tribes for .
Headquarters’ (HQ) sharss follow. g

The Tribes have praoposed to take their share of a number of
functions/activities which are fully detalled in the Annual
Funding Agreement that is being seat to you today under separate
cover. -Because, with the exception of lines 17, 18, and 43, the
Tribes agree with the methodology used by HQ to detemmine the

- Tribes’ 106(a) (1) .amount and the awards where HQ has decided to
make an award are for the full amount of the 106({a) (1) amount, we
will limit our discussion to lines 17, 1% -and 43, and to those

lines where EQ makes no award.

The methodolegy for detsrming the-Tribes’ 106(a) (1) amounit for
lines 17 and 19 was to use the average cost per nurSE_mult;p ile
by the number of nurses in the &38 contract. This Zigures is mor
accurate than the one .used in the Tribhes proposal. For lize 17
the 106{a) (1) amount using this methodology is $3,380. Uone cZ
the $3,380 identified for line 17 is currently available for
funding as an award of these funds w»::ul'~ adversely affiscT otlher
trines and would therefore be ‘in violation of Sectiom 10S(I) oI
the ISDA, and the third declination criterion in Sectlien
102(a) (2) (C}. These amounts will not be made available in
1996 as thev ares tied up in Tixed casts, and other long tsra
commitments of funds. We therefars decline to contract =
$4,040 the entire amoumt of the Toibes’ propossl. - :

F G

For line 19 the the 106(a) (1) amount using this methodology is °
S1,550. Nome of the S$1,550 identified for line 12 is currently
available for funding as an award of these funds would adversely
affect other tribes and would therefare be in wvielation of
Section 105(I) of the ISDA, and the third declinaticn cziterion
in Section 102({(a) (2)(C). These amounts will not be mace
available in FY 1996 as they are tied up in fixed costs. and
other long term commitments of funds. We therefare decline to
contzact for 51,860 the entire amount of the Tribes’ propesal.

The metnodmogy for determing the Tribes’ 106(a) {1) amount for;”

line 43, which re‘ates to EQ West Administration, was to bhase ‘it
H hair

on the level of contracting pv the Tribes and to award them thsliz

Cia'T

imme Tzises proposec Thal TRey seceive acmraistrative s""'-c-“' Sz -oin

«c._--_s::a:‘.-.re Shawas and JLzecT 3ar/LcCes.

Wwhe ne-aa awarsed acnilistractive suztozt Ios Area Agminigzracive Spases 83

zaly. Exhibit 24, Page 5 of
IBCA 4794 - 4803/06



Pace —6- SEOSHONE-3ANNOCX TRIBES’DECLINATION LETTER

proporticnate share of the HQOW Acministration line. This gives
us 2 figure that is more accurate than the one used in the Trikes
- preposal. For line 43 the 106{a) {1} amount using this ,
methodology is $800. Nonme of the $800 identifisd for line 43 is
currently available for funding as an award of theSe funds would
adversely affect other tribes and would therefore be lin violatian
of Section 105(I) of the ISDA, and the third declinatien :
criterion in Section 10Z(a){2}(C}. These amounts will not he
made available in FY 1996 as they ars tied up in fixed costs, a=c
other long term commitments of funds. We therefore decline to =
contract. for $2,045 the entire amount of the Tribes’ proposal.

The Tribes have proposed to contract for their 10&{a} (1} amount
in lines 53 ($2,534), 81 ($5,288), 95 ($5,9¢€7), and ¥71 through
181 ($8,683)}. Headquarters declines to award anything in these
linas because an award of these funds would adversely affect

other tribes and would therefore be in wialation of Sectioen

105(I) of the ISDA, and the 'third declination criterion in ‘
Section 102 (a) (2) (C). These amounts will not be made availahle
in FY 1996 as they are tied up in fixed costs, ard other long

term commitments of funds.

You nave the right to appeal this declination decision. '
administratively in accordancs with the procedurss set forth iz
the Indian Self-Determination Act or, alternatively, you have txe
right to initiate an action in Federal District Court and procsed
directly te such court pursuant to section 110({a} of the Act.

Sincerely, _

A

James R. Floyd -
Diretor :
_Portland Area Indian Health Sezvics

cc: ’ '
Director, Indian Health Service Headquarters
Director, Offfice of Tribal Affalrs Headquartezs
Director, Division of Acguisition, PAQ '
Assistant Regional Counsel, Region X-

Exhibit 24
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