Apr. 11, 2008 4:14PM No. 2590 P 2/1

§ -(C DEPARTMENT OF HEALTH & HUWIAN SERVICES Office of the Secretary
’ .

Office of the General Counse!
Public Haealth Division
Rockville, MD 20857

April 11, 2008

Beatrice Jones

Civilian Board of Contract Appeals
1800 F Street, NW

Washington, DC 20405

Re: Appeal of the Arctic Slope Native Association. 1td.; CBCA Nos. 190-ISDA,
CBCA 289-ISDA thru CBCA 297-ISDA.
_ Dear Ms. Jones:

Enclosed please find Appellee’s RESPONSE TO APPELLANT’S MOTION THAT
THE BOARD TAKE JUDICIAL NOTICE OF IHS’s ADMISSION.

Please contact the undersigned counsel at 301.443.0405 if you have any questions or
perceive any problem. , :

Sim;mly//-

ean Doole
Senior Attorney, Public Health Division
Office of the General Counsel

c.c.  Lloyd Benton Miller, Esq.
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THE GENERAL SERVICES ADMINISTRATION
CIVILIAN BOARD OF CONTRACT APPEALS

ARCTIC SLOPE NATIVE ASSOCIATION,
LTD.

Appellant,
V.
INDIAN HEALTH SERVICE; UNITED
STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES

Appellees.

CBCA 190-ISDA through 297-ISDA
(IBCA 4794-4803-2006)

OBJECTION TO APPELLANT’S MOTION THAT THE BOARD
TAKE JUDICIAL NOTICE OF IHS’s ADMISSION

The Indian Health Service (THS), objects to the above-referenced Motion filed by

Appellant, Arctic Slope Native Association, Ltd. On April 8, 2008, THS filed a withdrawal and

amended pleading in Ft. Mojave v. Leavitt, No. CBCA 547-JSDA, which is the case referenced

by Appellant in its Motion. !

THS objects for several reasons. First, Appellant’s Motion was not filed in accordance

with Board Rule 8(a), which requires that “[eJxcept for joint motions by the parties, all motions

must represent that the moving party has attempted to discuss the grounds for the motion with the

non-moving party-and tried to resolve the matter informally.” No such discussion took place. If

! THS understands that the amended pleading is opposed by Ft. Mojave. Such issues are
not intended to be within the scope of this objection and we only note it for the Board’s benefit.
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Appellant had complied with Rule 8(a), undersigned counsel for IHS iﬁ thj's case could have
discussed the matter with his colleague in F7. Mojave, enabling counsel in Ft. Mojave to
withdraw and amend the priox; erroneous pleading in that case and thereby negate fhe need for
Appellant's motion in this appeal. No briefing would have been necessary. Appellant’s failure to
comply with Rule 8(a) has placed an unnecessary burden on both parties’ resources, as well as
those of this Tribunal.

IHS also objects because the statement in Fr. Mojave v. Leavitt is a legal conclusion and
not an admission by IHS. See Banknote Corp, of dmerica, Inc. v. U.S,, 365 F.3d 1345, 1355
(Fed. Cir. 2004) (“[T]he Government has not made a factual admission; rather, it has taken a
litigation stance on an issue of law-the interpretation of the solicitation.”); W.V. Realty, Inc. v.
Northern Ins. Co., 334 F.3d 306, 316 (3d Cir 2003) (“[L]egal conclusions may not be used as
evidentiary admissions. ") (citing Giannone v. U. S. Steel Corp., 238 F.2d 544, 548 (3d Cir.
1956)); see also McDonald v. General Motors Corp., 110 F.3d 337, 341 (6th Cir. 1997) (holding
that an attomey’s legal conclusion could not be taken as a binding admission). Moreover, itisa .
legal conclusion made in a case where contract support costs (CSC) are not a central issue, and it
is inaccurate because it differs from [HS’ legal position in cases where CSC is a central issue.

THS objects because the statement made in the FY. Mojave filing is not subject to judicial
notice under Fed. R. Evid, 201, the rule that Appellant relies on for its motion. Rule 201 permits
a court to :take judicial notice of “adjudicative facts” that are “not subject to reasonable dispute.”
" Fed. R. Evid. 201(a)-(b). The pleading referenced by Appellant’s Motion fails to satisfy either of

these requirernents. First, adjudicative facts, “are the facts that normally go to the jury in a jury
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case.” Fed. R. Evid. 201(a) note (relying on 2 Administrative Law Treatise 353). THS" legal

position with regard to CSC does not meet this definition. Second, judicial notice of
adjudicative facts is typically limited to “umiversally kno&n” facts and “requir[es] that the matter
be beyond reasonable controversy.” Fed. R, Evid. 201(b) note; see United States v. Bonds, 12
F.3d 540, 553 (6th Cir. 1993) (relying on the requirerents of Rule 201(b) in refusing to take
judicial notice where “[t]here is no dispute that the NRC Report exists, but there is considerable
dispute over the significance of its contents™). Appellant’s assertion that a legal conclusion,
sought to be withdrawn in a case where CSC is not a central issue, is an “admission” and that
IHS thereby must be held to have somehow endorsed legal arguments made by Appellant in this
case, not only may be reasonably disputed, but also 15 wrong.

Even if, as Appellant afgucs, the Board could take judicial notice of the statement, it
cannot be offered “for the truth of the matters asserted in the other litigation, but rather to
establish the fact of such litigation and related filings.” Liberty Mut. Ins. Co. v. Rotches Pork
Packers, Inc.; 969 F.2d 1384, 1388 (2d Cir.1992) (quoting Kramer v. Time Warner Inc., 937
F.2d 767, 774 (2d Cir.1991) (citing United S"tates ex rel. Geisler v. Walters, 510 F.2d 887, 890 n.
4 (3d Cir.1975))); see also Kushner v. Beverly Enterprises, Inc., 317 F.3d 820, 832 (8th Cir.
2003) (holding that the district court did not abuse its discretion in refusing to take judicial notice

of documents “offered for the truth of thcv matters asserted in them”).
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For the reasons stated above, IHS objects to Appellant’s Motion, and respectfully requests

that this Board deny the Motion and take no notice of the Ft. Mojave filing.

Respectfully submitted,

7

Sean Dooley 7~

Office of the General Counsel

U.S. Department of Health and Human Services
5600 Fishers Lane, Room 4A53

Rockville, Maryland 20857

(301) 443-0405

(301) 480-2161 fax

Sean.Dooley@ihs.gov

April 11, 2008
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CERTIFICATE OF SERVICE

No. 2590 P

I hereby certlfy that a true and correct copy of the enclosed RESPO\ISE TO

APPELLANT’S MOTION THAT THE BOARD TAKE JUDICIAL NOTICE OF IHS’s

ADMISSION was sent via mail and email this 11th day of April 2008 to:

Lloyd Benton Miller, Esq.

Sonosky, Chambers, Sachse, Miller & Munson, LLP

900 West Fifth Avenue, Suite 700
Anchorage, Alaska 99501
Telephone: (907) 258-6377

Fax: (907) 272-8332
lloyd@sonosky.net

A5

L

Sean Dooley
Office of the General Counsel,
U.S. Department of Health and Human Services

5600 Fishers Lane, Room 4A53

Rockville, Maryland 20857

(301) 443-0405
(301) 480-2161 fax

sean.dooley@ihs.cov
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Office of the Secretaty

Office of the Gensral Coungel

Public Health Division

Room 4A-53, Parklawn Bidg.
5800 Fishers Lane
Rockviile, Maryland 20857
(301) 443-8220

(301) 480-2181 - Fax

FACSIMILE TRANSMISSION COVER SHEET
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Confidentiality Notice - Official Government Business

This document iz intended only for the use of the individual or entify to which it is addressed. It may contain information that is
privileged, confidential, or otherwise protected from disclosure under applicable law. If the reeder of this transmission is not the
intended recipient or the employee or agent responsible for delivering the material to the intended recipient, you are hereby notified
that any dissemination, distribution, copying, or use of this transmission or its contents is strictly prohibited. If you have received
this transmission in error, please notify the sender immediately by telephone and return the original ta the sender at the address given

above.

FEPRUREEEHINEREH PRI GRERFE QPP PRSP NEN ARG DEI DI RAI AR BRARKRKBRBBR KRB BB EBREE K&

To:
Telephone:
Facsimile:

From:

Telephone:
Facsimile:

Dates

Lloyd Miller, Esq.

(907)272-8332

Sean Dooley

Senior Attorney

U.S. Department of Health and Human Services
Office of the General Counsel

Public Health Division

(301) 443- 0405

(301) 480-2161 -

January 24, 2008




