





























IL. IHS HAD FUNDS “AVAILABLE” TO SATISFY ITS OBLIGATION TO PAY
ASNA’S CONTRACT SUPPORT COSTS

THS admits, as it must, that “[d]uring the five years after the close” of FY 1999 and FY 2000,
“some CSC funds were returned to IHS for various reasons, while other funds remained obligated
but unexpended.” THS Reply Mem. at 3. The Fowler Declaration states that these funds totaled
$183,790.93 in FY 1999 and $147,153.51 in FY 2000, and were ultimately returned to the Treasury
when each year’s appropriated funds were statutorily withdrawn. Fowler Decl. at §{ 10, 13. These
funds became excess either because they were “undelivered orders” (i.e., amounts “that are obligated
but undisbursed,” Fowler Decl. at § 14), or “unobligated balances” (typically, funds that are obligated
but then “deobligated,” Fowler Decl. at § 16). In either event, the controlling point is that, as IHS
concedes, “Federal law permits IHS to use those funds only for recording, adjusting and liquidating

existing obligations.” IHS Reply Mem. at 3 (emphasis added). In other words, IHS acknowledges

that it could have used these excess funds in each year to pay ASNA so long as doing so would be
in furtherance of “liquidating existing obligations.”

For the reasons set forth in Part I above, the payment of ASNA’s full contract support costs
was, by statute and contract, an “existing obligation” in both FY 1999 and FY 2000. Thus by IHS’s
admission, the funds that IHS returned to the Treasury “could have” instead been used to liquidate
these existing obligations. Order at 8, 9 (July 28, 2008). Still, THS resists, arguing that “the contract
created no obligation for IHS to pay ASNA additional money” beyond the dollar amount set forth
in the AFA, and that “[i]f Congress had intended a different result, it could have easily required that
result.” THS Reply at 8. But it is difficult to imagine how Congress could have been more specific

and directive than to say in the statute that “reasonable” contract support costs “shall be added” to
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the contract, 25 U.S.C. § 450j-1(a)(2), and that the Secretary “shall add to the contract the full
amount of funds” to which the contractor “is entitled under subsection (a),” including contract
support costs. § 450j-1(g).

Ultimately, the error in IHS’s reasoning is that it tries to have it both ways. On the one hand,
IHS says that “the CSC caps” in the appropriations laws prevented it from paying any funds to
ASNA beyond those amounts stated in the AFA’s. E.g., IHS Reply at 8 (“[TThe CSC caps and
applicable law prohibit ASNA from receiving any additional CSC funding under its contracts in FY
1999 and FY 2000.”) On the other hand, IHS concedes that it had unexpended funds which IHS
returned to the Treasury in both FY 1999 and FY 2000, so that its actual payments for contract
support costs never even reached “the CSC caps.”

In other words, IHS claims both that it is prohibited from spending more than the CSC caps,
but also that it is permitted to spend less. In IHS’s view, if it can write an Annual Funding
Agreement with every tribal contractor in which it specifies a payment of $0 for contract support
costs (as actually occurred here with ASNA, supra at 9 n.5), that is the extent of its obligation,
notwithstanding the mandatory language of the statute to add to the contract and to pay “full”
contract support costs, and the incorporation of that language into every contract. Unless the tribal
contractor can persuade IHS to amend the contract in writing to specify a greater amount, IHS is
relieved of its obligation to pay any CSCs, and can simply let the entire CSC appropriation remain
unexpended and lapse back to the Treasury.

This reading of the ISDA plainly frustrates the will of Congress. While it may be the case
that THS is not required to pay more than the CSC caps, there is no room for arguing that IHS is

permitted to spend less. Indeed, as one district court recently said:
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The Secretary is not free to negotiate hard and require the Tribe to accept less than
full funding if, as seems likely, the Secretary has more money available. . . .
Although the Secretary cannot disburse funds he does not have or amounts in excess
of limitations set by Congress, he still has the obligation to fund indirect CSC to the
greatest extent possible inasmuch as the statutory promise is full funding.

Menominee Indian Tribe, 539 F. Supp. 2d at 155. The district court’s description of IHS’s behavior
fits the facts here to a tee.

III. THERE IS NO GENUINE DISPUTE OVER ASNA’s ENTITLEMENT TO
DAMAGES OF AT LEAST $183,790.93 IN FY 1999 AND $147,153.51 IN FY 2000

IHS’s last response is to interpose an objection to the amount of the damages ASNA seeks,
primarily by casting doubt upon IHS’s own calculations. But as we next discuss, ASNA’s
damages—by whatever calculation—exceed the small sums at issue on this motion , and thus IHS’s
objections are irrelevant.

IHS objects to two paragraphs of ASNA’s Supplemental Statement of Uncontested Facts,
these being the key paragraphs regarding the amounts by which ASNA’s contracts support cost
obligations were underpaid:

115. In fiscal year 1999, ASNA experienced a shortfall in IHS payments to ASNA

for ASNA’s contract support cost requirement that exceeded the sum 0f $183,790.93
(see par. 114, above). Mather Affid. at 11 and 17.

* * *

117. In fiscal year 2000, ASNA experienced a shortfall in IHS payments to ASNA
for ASNA’s contract support cost requirement that exceeded the sum of $147,153.51
(see par. 116, above). Mather Affid. at 921 and 27.°

Each of these statements is supported by an affidavit and accompanying official IHS documentation.

Unless IHS has competent proof from which a reasonable fact finder could conclude that these

S IHS does not object to any other portion of the Supplemental Statement, other than Dr.
Mather’s recitation of the IHS CSC shortfall amounts set forth in paragraphs 10 and 20.
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statements, based upon that evidence, are incorrect, ASNA is entitled to a judgment in these
amounts. That is a burden IHS falls far short of meeting.

Paragraphs 115 and 117 of ASNA’s Supplemental Statement of Uncontested Facts are based,
in part, upon Dr. Mather’s affidavit, wherein Dr. Mather attests that ASNA suffered CSC shortfalls
inFY 1999 and FY 2000 of at least “$1,912,941” and “489,182,” respectively. See Mather Affidavit
99 10-11, 20-21. Those assertions are, in turn, based not upon Dr. Mather’s own calculations but

upon IHS’s official contract support cost shortfall reports, reproduced in the Record at AR 17 at 4

& 5 (excerpts only). Those reports are produced annually by the Secretary pursuant to the ISDA’s
command in 25 U.S.C. § 450j-1(c)(2) that the Secretary “shall” provide Congress with “an
accounting of any deficiency in funds needed to provide required contract support costs to all
contractors,” and pursuant to detailed agency instructions for doing so. So, IHS’s objections are to

its own calculations, not Dr. Mather’s.’

725U.8.C. § 450j-1(c) provides in pertinent part as follows (emphasis supplied):

(c) ANNUAL REPORTS. Not later than May 15 of each year, the Secretary shall
prepare and submit to Congress an annual report on the implementation of this [Act].
Such report shall include—

(1) an accounting of the total amounts of funds provided for each
program and the budget activity for direct program costs and contract
support costs of tribal organizations under self-determination;

(2) an accounting of any deficiency in funds needed to provide
required contract support costs to all contractors for the fiscal year for
which the report is being submitted].]

See also THS Manual § 6-3.5 (2009) (detailing the data IHS must use and the process it must follow
in preparing the annual CSC shortfall report) (excerpted here in Appendix); IHS Cir. 2000-01, § 6
(reproduced at AR 21 at 18-19) (same).
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These IHS shortfall reports are admissible as party admissions under Fed. R. Evid.
801(d)(2)(D) (as well as business records under Rule 803(6) and public records under Rule 803(8)).

But also, as official reports issued by the Secretary and reflecting the Secretary’s calculations of

ASNA’s CSC requirements and shortfalls in the two subject years, they are binding judicial
admissions of a party that IHS may not now contest. See Palmer v. Pioneer Inn Associates, Ltd., 338
F.3d 981, 987 (9th Cir. 2003) (discussing managing employees who have the legal authority to
“bind” a corporation or agency in a legal evidentiary sense).

As noted, the CSC Shortfall Reports reflect [HS’s calculation of ASNA’s “CSC

requirements.” In the CSC Shortfall Reports, IHS employed the most recent indirect cost rate
information available at the time IHS prepared the Report, consistent with the THS CSC Circulars
that so instruct. The rate IHS used to calculate ASNA’s FY 1999 indirect CSC requirement was
42% on a direct cost base of approximately $5.7 million (AR 17 at 4, cols. K & L). IHS is in no
position now to argue that a different rate should have been used in its calculation, or (as IHS
perhaps is arguing) no rate at all, particularly when IHS’s own CSC Circulars require use of the rate
known at the time the Report is prepared for IHS to determine ASNA’s “CSC requirement.” Supra
at 14 n.7. Application of that rate, after crediting IHS for duplicated costs (col. D) and for CSCs
actually paid, still left ASNA with a CSC shortfall of $1,912,941 for FY 1999. This is far more than

the roughly $183,790 now at issue for that year.®

8 THS points to the “reasonable” limitation on CSC funding, IHS Reply Mem. at 4, n.2, as
well as a ‘no duplication’ limitation, id., but does not contend that the dollar amount of ASNA’s total
CSC requirement, as determined by [HS, exceeded the ceiling on “reasonable” costs (much less that
the additional amounts at issue here were in excess of the “reasonableness” limitation), or that those
costs duplicated any other costs. In practice, IHS employs its CSC circulars to fix CSCs at a
“reasonable” level, encompassing indirect administrative costs plus certain “direct” contract support
costs. See e.g. Appellant’s Statement of Uncontested Facts ] 64-68 (quoting IHS Circular No. 96-
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But even if we indulge THS and apply the 36% indirect cost rate, ASNA’s CSC shortfall still

far exceeds the $183,790 at issue here—even without taking account of the additional elements of

ASNA’s damages, including the $221,491 in unpaid indirect cost requirements addressed in § 13 of
Dr. Mather’s affidavit—a sum that I[HS nowhere opposes in its Reply. The rate issue in FY 1999
is thus immaterial to this Motion.’

The same is true with respect to FY 2000, in that there is no basis for retroactively changing
the manner in which IHS calculated ASNA’s CSC requirement and CSC shortfall in conformity with
its own circulars and the Act. Here, however, if such a retroactive change is made (however
improper it would be), the result would be to reduce ASNA’s CSC requirement by $397,030."
Reducing that sum from the total $525,526 in damages that Dr. Mather calculated (see Mather Affid

927) would still leave unopposed FY 2000 damages of $128,496 (and that is without accounting for

04, appearing in the Record at AR 20). See also IHS Circular 2000-01 (AR 21 at 2) (defining a tribal
contractor’s “CSC requirement” as “The full amount of CSC need (Indian Self-Determination Fund
[ISD] plus ongoing contracted or compacted programs) as determined under this Circular pursuant
to [§ 450j-1], as amended”). As column D reflects (AR 17 at 4 & 5), IHS’s calculation also guards
against any improper duplication of costs. Thus, when IHS determines ASNA’s “CSC requirement”
each year in accordance with its CSC circulars, IHS already takes into account the reasonableness
and duplication limitations.

® Applying the lower rate would reduce ASNA’s total CSC requirement and shortfall by only
$347,346 (6/42 x $2,431,422). But doing so is not proper. In the provisional-final indirect cost rate
system, the DHHS Division of Cost Allocation sets a provisional rate before a fiscal year gets
underway, based upon audited financial information available regarding the last completed contract
year of performance. Well after the year is over and another audit is completed, the Division
calculates a “final” rate. If, as occurred for ASNA in FY 2000, the final rate is lower than the
provisional rate, the contractor is to be billed for the difference. Because of that fact, it would
penalize a contractor twice both to bill the contractor later for the difference, and also to recompute
retroactively the contractor’s original rate and thereby deny the contractor the funds a second time.

1% Applying the lower rate would reduce ASNA’s total FY 2000 CSC requirement and
shortfall by $397,030 (6/42 x $2,779,208).
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the unquantified “Ramah” and expectancy damages also addressed by Dr. Mather (id. at ] 25-27)
and as to which IHS interposes no objection)."

In sum, there is no basis for recalculating the amounts reflected in IHS’s own CSC Shortfall
Reports and restated in the Mather affidavit supporting ASNA’s Statement of Uncontested Facts.
Since, as to each contract those damages exceed the amounts of THS’s unexpended appropriations,
judgment should be awarded as requested in ASNA’s Motion.

IHS’s three remaining points are quickly disposed of.

First, there is no concern here about reducing funds owed to other Tribes. IHS Reply at 12-
13. This is a damages case. Since any award here will come from the Judgment Fund there can be
no impact on other tribal contractors.

Second, even IHS cannot say with any certainty what it would have done had it used the
unexpended funds as Congress intended, rather than permitting them to lapse to the Treasury. IHS’s
generalized speculation that ASNA might have received less (or even none) of these unexpended
funds is insufficient as a matter of law to overcome summary judgment. Moreover, no other tribal
contractor is a party here, and this is not a class action. Thus tﬁe law is as the Board has already
declared: if each year IHS “could have provided ASNA with additional funding for contract support
costs,” then THS is liable for those sums, since the only legal condition on their payment was the

presence of available funds.

'1f the Board concludes that there is a genuine issue of fact regarding ASNA’s entitlement
to damages under its FY 2000 contract in excess of $128,496 (that is, by concluding that IHS may
challenge its own admission and retroactively apply a different indirect cost rate), then the Board can
enter a partial award under that contract of $128,496, leaving for trial ASNA’s assertion of additional
damages up to the total $147,153.51 in unexpended FY 2000 CSC appropriations.
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Last, IHS oddly asserts that there is a dispute between the parties concerning the phrase
“contract support cost requirement.” [IHS] Supplemental Statement of Genuine Issues at 7 115,
117. There can be no dispute, for ASNA accepts IHS’s own definition of the term as representing
the amount of CSCs that IHS calculates under its CSC circulars, see supra at 15-16 n. 6 (quoting
[HS’s definition of “CSC Requirement” from IHS Circular 2000-01 (AR 21)). See also IHS Manual
§ 6-3.5-A (requiring IHS maintain an historical record of each contractor’s “Direct CSC
requirements” and “Indirect CSC requirements” for inclusion in the annual shortfall report)
(Appendix at 1a); IHS Cir. 2000-01 § 6(A) (reproduced at AR 21 at 18) (same).

CONCLUSION

Based upon IHS’s admission that it had unexpended funds of $183,790.93 in FY 1999 and
$147,153.51 in FY 2000, and because ASNA’s full contract support cost entitlements were binding
“obligations” that exceeded those respective amounts, the Board should now enter judgment for
ASNA in those amounts.

Respectfully submitted this 6th day of April 2009.
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APPENDIX



INDIAN HEALTH MANUAL
PART 6, CHAPTER 3
CONTRACT SUPPORT COSTS
(excerpts)

6-3.5 CONTRACT SUPPORT COSTS SHORTFALL REPORT
A. Requirements for Reporting and Documenting Amounts of CSC Available Needed. and
Requested. The Area Director or his or her designee shall maintain a historical record of funds

negotiated and awarded in each of the categories listed below. Manual Exhibit 6-3-F contains a
detailed sample of the database.

(1) Direct program funds

(2) Startup costs

(3) Direct contract support funds

(4) Indirect cost funding

(5) Indirect-type cost funding

(6) Indirect cost rates

(7) Types of bases

(8) Pass through/exclusions

(9) Total IDC base (direct cost base)

(10) Direct CSC requirements (including the unduplicated DCSC requirement associated with
sub-awards)

(11) Indirect CSC requirements (including the unduplicated IDC requirement associated with
sub-awards)

B. Annual Report. Area Directors shall provide a report to the Director, OFA, no later than
November 15 of each FY that includes those data elements identified above for the previous FY
ending on September 30. Before the report is submitted, the amounts included in the report shall
be certified as accurate by the IHS Area Finance Management Officer (FMO) and the Area
Director or his or her designee.
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(1) copy of the Area’s data shall be provided by the Area Director or his or her designee to the
awardees within that Area no later than November 15. Any corrections or changes to the data
resulting from an awardee review must be certified by the Area FMO and submitted to the IHS
Headquarters OFA through the Area Director or his or her designee no later than December 15.

(2) The IHS Headquarters Director, OFA, shall consolidate all Area reports into the “IHS CSC
Shortfall Report.” In doing so, the IHS Headquarters Director, OFA, shall, in consultation with
the Director, OTP, and the Director, OTSG; provide a projection of the CSC shortfall for the
current and subsequent FY.

(3) The Headquarters Director, OFA, shall finalize the “IHS CSC Shortfall Report,” obtain
concurrence from the Director, OTP, and the Director, OTSG; and transmit the report to the
Director, IHS, for approval no later than February 1.

(4) After the “IHS CSC Shortfall Report™ is approved by the Director, IHS, the Headquarters
Director, OFA, will provide copies to each Area Director or his or her designee, who shall then
be responsible for providing a copy of the report to all awardees compacting or contracting
within that Area.
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