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Despite the legislative history, the Court of Appeals for the Tenth Circuit held that 25 U.S.C.
450§-1(d)(2) was ambiguous and that the Tribal contractor’s interpretation that it also prohibited
rate dilution was plausible. Ramah Navajo Chapter, Inc. v. Lujan, 112 F.3d 1455, 1461-62 (10th
Cir, 1997). The court did not rule that the use of OMB Circular A-87 was per s¢ illegal, nor did
the court make any ruling with respect to the THS, which was not a party to the case. However,
Congress promptly acted to remove any ambiguity in 25 U.S.C. 450j-1(d)(2) and to ensure that
the court’s decision would not apply to the IHS. Tt amended the ISDA to provide as follows:

That, heretofore and hereafter and notwithstanding any other provision of law,
funds available to the Indian Health Service in this Act or any other Act for
Indian self-determination or self-governance contract or grant support costs may
be expended only for costs directly attributable to contracts, grants and compacts
pursuant to the Indian Self-Determination Act and no funds appropriated by this
or any other Act shall be available for any contract support costs or indirect costs
associated with any contract, grant, cooperative agreement, self-governance
compact, or funding agreement entered into between an Indian tribe or tribal
organization and any entity other than the Indian Health Service.

P.L.. 105-277, Sec, 101(g) (1998), codified at 25 U.S.C. 450)-2.

As far as can be determined from your September 29, 2006, letter, you are claiming that your
IDC pool would not change if other Federal programs were added or subtracted from the direct
cost base. Even if the [HS accepted this factual premise, the IHS cannot use its funds to pay
indirect costs that are “associated with” any other Federal program. This is so even if the other
Federal program does not allow for the recovery of the full indirect costs associated with it. Any
other Federal programs in the Band’s direct cost base do incur indirect costs that are allocable to
them, independént of whether their governing statutes permit recovery. For this reason, it would
have been proper to use the Band’s IDC rate agreement, calcutated under OMB Circular A-87, to
determine the IDC need associated with the THS program. ‘

Appeal Rights

This is a final decision. You may appeal this decision to the Civilian Board of Contract Appeals
(CBCA), which is located at 1800 M Street, NW, 6th Floor, Washington, DC, 20036. The
mailing address for the CBCA is 1800 F Street, N.W., Washington, D.C. 20405. The telephone
number of the Office for the Clerk of the CBCA is (202) 606-8800, and the facsimile number is
(202) 606-0019. If you decide to appeal, you shall, within 50 days from the date you receive this
decision, mail or otherwise furnish written notice to the CBCA and provide a copy to the
individual from whose decision the appeal is taken. The notice shall indicate that an appeal is
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intended, and refer to the decision and Compact number. Instead of appealing to the CBCA, you
may bring an action in the United States Court of Federal Claims or in the United States District
Court within 12 months of the date you receive this notice.

Sincerely yours,

Chaorlon L. W'DDS

Charles W. Grim, D.D.S., M.H.S.A.
Assistant Surgeon General
Director
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By Certified Mail, Return Receipt Requested

Ms. Anne D. Noto
Counsel to the Fond du Lac Band
of Lake Superior Chippewa
" Law Offices Sonosky, Chambers,
Sachse, Endreson & Perry, LLP
1425 K Street, N.W_, Suite 600
Washington, DC 20005 '

Subject: Contract Disputes Act Claim for Compact No. 67G950034

Contract Support Costs for Fiscal Year 2003
Fond du Lac Band of Lake Superior Chippewa

Dear Ms. Noto:

The Indian Health Service (1S) received your claim dated September 29, 2006, filed on bebalf
of the Fond du Lac Band of the Lake Superior Chippewa (Band) for direct and indirect contract

support costs (CSC) in the amount of $151,796.00 for fiscal year (FY) 2003. By letter dated
Noveriber 17, 2006, we notified you that we would answer the Band’s claim no later than

April 30, 2007. Your claim is denied for the following reasons.

Description of Claims

Your September 29, 2006, letter sets forth two claims. The first claim alleges that the *THS

failed to pay the full amount of the Tribe's contract support cost requirement calculated pursuant
to [HS's policies, by applying an unlawful policy limiting the total amount that would be paid to

the Tribe.” Your lefter states that the, "THS has reported these amounts in its annual Area

contract support cost shortfall reports.”

The second claim alleges that in violation of its contractual and statutory obligations to the Band:

IHS failed to include in the calculation of the tribe's indirect administrative

contract support cost requirement the full contract support costs associated with

the Tribe's conitract with IHS. IHS did so by employing the same illegal

calculation of the Tribe's indirect cost requirements associated with this contract

that was struck down by the Tenth Circuit in Ramak Navajo Chapter v. Lujan,

112 F.3d 1455 (10" Cir. 1997). Specifically, THS failed to adjust the indirect cost
amount calculated by applying the indirect cost rate to account for the dilution in

IHS's responsibility to pay indixect contract support costs caused by the erroneous
assumption (reflected in applicable OMB circulars concerning indirect cost rates)

¢ 37)-ZSDA—
Exhibit 9
Fond du Loc Banq v. Leayift
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that all agencies funding the Tribe contribute to the Tribe's indirect cost pool at
the full rate.

Your letter, supported by your certification, alleges that the amounts due for FY 2003 are:
$42,209 on your first claim, $109,587 on your second claim, for a total of $151,796 for both
claims, plus interest. However, your Jetter does not state how the Band calculated this figure, and
does not provide any supporting documentation for this figure.

Contract Terms at Issue
Compact No. 67G950034, effective Septgmber 30, 1994, provides, in part, as follows:

Article II, Section 2 - Funding Amount: Subject only to the appropriation of funds by the
Congress of the United States and to the adjustments pursuant to Section 106 (b) of Title I
of the Act, [Indian Self-Determination and Education Assistance Act (25 U.8.C. 405j-2)},
the Secretary or an authorized representative shall provide the total amounts specified in
the Band's Annual Funding Agrecment.

' Aticle IIL Section 2 -'Ainount of Funds: The total amount of funds associated with the
consolidation as provided in Section 1 of this Article shall be determined in accordance
with Section 303 (a) (6) of Title III and shall be set forth in an Anmual Funding .
Agreement between the Secretary and the Band, which shall be attached hereto and 18

.  incorporated in entirety into this Compact.

Section 1 (A) of the Annual Funding Agreement (AFA) for FY 2003 states:

Stable Base Funding. The United States Department of Health and Human
Services and the Fond Du Lac Band of Chippewa (Band) agree that the basis for
the funds available in calendar year 2003 will be the total of the final reconciled
FY-2002 amount available of Headquarter Tribal Shares, Axea Office Tribal
Shares, Area Historical Base Funds, equipment Funds and Contract Support
Funds less amounts from program formulas which are pon-recurring, such as, but
pot Limited to deferred services, CHEF, and OEH&E programs.

Section 1 (C) of the Annual Funding Agreement (AFA) for FY 2003 states:

The parties to this funding agrecment recognize that the total amount of funding
in this agreement is subject to adjustment based on changes in appropriations by
Congressional action in Appropriation Acts. Upon enactment of relevant
appropriation Acts or other law affecting availability of funds to the THS the Band
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will be notified and the total funding amount will be adjusted in accordance with
the law.

Section 1 (B) of the AFA for FY 2003 pravides that "CSC will be calculated and paid in
accordance with Section 106 of the Indian Self-Determination Act and IHS Circular 2001-05,
subject to any statutory requirements imposed by Congress.” In Section 4 of the AFA for

FY 2003, which by reference has incorporated the “Bemidji Area FY 2003 Detail Report,” the
parties agreed that $788,870 in CSC funding was available to the Band, comprised of $252,748
in direct CSC and $536,122 in indirect CSC. (See column J — “FY 2002Negotiated Amount”).

The IHS and the Band agreed to Amnendment Nurmber 4 on May 19, 2003, which. added $2,073 in
indirect cost (IDC) funding. This Amendment raised the total amount of CSC funding for -
FY 2003 to $790,943. ‘

Factuél Areas of Agrecment and Disagreement
A Claim 1

Most of the allegations set forth in your letter are your characterizations of the rights and duties
of the Band and the govemmeént under the I.ndian{Self-DctenniImﬁon and Education Assistance
Act (ISDEAA). These legal arguments are discussed in the Decision section of this letter.

The IHS disagrees with your allegation that the Band was underpaid $151,796 for CSC for ,'
FY 2003. . .

The IHS considers the following fact pertinent to its decision on Claim 1:

The [HS promised to pay $252,748 in direct CSC and $538,195 in indirect CSC. The IHS paid
the Band $252,748 in direct CSC and $545,195 in indirect CSC in FY 2003; therefore, the IHS
has fulfilled its obligation to the Band for CSC under the FY 2003 AFA.

B. Claim 2

The allegations set forth in support of claim 2 are your characterizations of the parties’ rights and
duties under the ISDEAA, not facts. These legal arguments will be discussed in the Decision.
section of this letter.

As a factual matter, the FY 2003 AFA incorporated a sum certain for CSC, which was paid by
the [HS. Moreover, you did not provide the IHS with information to support your claim, such as
any agreements with other Federal agencies, You have provided no evidence that these other
Federal agencies failed to allow the Band to recover the indirect costs associated with these
agreements. Finally, you have provided no evidence that the Band would incur these indirect
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costs to support the [HS Compact alone in the absence of the other Federal programs. The IHS
does not have this information and, therefore, cannot state whether it agrees or disagrees with any
factual assertions related to this claim.

Decision

A, Claim 1

Claim 1 is denied because the II1S has pot breached any contractual duty to pay CSC beyond
those already awarded the Band. Article II, Section 2 of the Compact No. 67G950034 states that
the total funds to be paid under the Compact would be determined in an AFA. The "Bemidji
Area FY 2003 Detail Report," attached to and incorporated by reference into the AFA for

FY 2003, states that $788,870 in total CSC funding was available for the Band One
modification to the AFA referenced above added $2,073 to the Band's CSC for this compact
year. Our records reflect that the THS paid the Band all of the CSC required to be paid under the
Compact and the AFA.

Claim 1 is also denied because, although the ISDEAA states that Tribes are to be paid “contract
support costs which shall consist of an amount for the reasonable costs for activities which must
be carried on by a tribal organization as a contractor to ensure compliance with the terms of the
contract and prudent management,” 25 U.S.C. 450j-1(a)(2), Congress mandated that the
“provision of funds [for contract support costs) is subject to the availability of appropriations.”

25 U.S.C. 450j-1(b). Your Compact and the AFA incorporate this express condition by making
payment of CSC subject to the availability of appropriations and statutory restrictions imposed by
Congress. See, .28, Axticle II, Section 2 of the Compact, Section 1 (D) of the AFA. Begipning.
in FY 1998, Congress enacted a statutory limit on the amount of the IHS appropriation available
for CSC. See Public Law (P.L.) 105-83, 111 Stat. 1543, 1583 (FY 1998 Appropriations Act);
P.L. 105-277, 112 Stat. 2681, 2681-279 (FY 1999 Appropriations Act); P.L. 106-113, 113 Stat.
1501, 1501A-182 (FY 2000 Appropriations Act); P.L. 106-291, 114 Stat. 922, 978-79 (FY 2001
Appropriations Act); P.L. 107-63, 115 Stat. 414, 456 (FY 2002 Appropriations Act); P.L.108-7,
117 Stat. 11, 261 (FY 2003 Appropriations Act); P.L. 108-108, 117 Stat. 1241, 1293 (FY 2000
Appropriations Act). '

During FY 2003, Congress Jimited the amount of the IHS appropriation that could be used for
CSC. This meant that the IF$ could not use other funds to pay CSC, even though the overall.
need nationwide for CSC in FY 2003 exceeded the capped amount. Therefore, pursuant to the
JHS policy developed in consultation with Tribes and Tribal organizations, the IHS obligated all
of its CSC appropriation to Tribes and Tribal organizations, including the Band.

Moreover, “the Secretary is not required to reduce funding for programs, projects, or activities
serving a tribe to make funds available to another tribe or tribal organizations.” .
25 U.S.C. 450j-1(b). To make additional CSC funds available to you would naturally require the
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reduction of funds associated with the programs serving other Tribes. Thus, even if your claim
were otherwise valid, no funds are available to pay your claim.

Relying exclusively on the IHS Shortfall Report (Sbortfall Report) is problematic because the
report is a budget estimating tool, not a reflection of the amount owed under contract or compact.
The estimated amount in the Shortfall Report can differ from the actual contractual amount for
several reasons, including: (1) indirect rates used in the Shortfall Report are often provisional; (2)
the Shortfall Report does not account for final adjustments to Compact funding amounts;

(3) indirect rate exclusionary amounts are estimates based upon approximated preliminary data;
(4) determinations of the direct cost base for allocation of indirect costs change when calculated
using final audited numbers; and, (5) the Shortfall Report assumes the Band expended all IHS
funds.

B. Claim2

Claim 2 is also denied. First, as stated above, the [HS paid the sum certain, as promised in the
Compact. Second, the Band provided no information to support your allegation that you were
harmed when the THS used your final negotiated IDC rates to calculate your IDC need. Without
information demonstrating this harm, IHS has no basis to award your claim. However, as
discussed below, your claim is not valid.

Even assuming thiat the Band's IDC rate was used to determine the Band’s indifect costs, your
claim is not valid. The IHS is not required to adjust the IDC calculation to account for the failure
of other Federal agencies to allow full IDC recovery. Even if the compact permitted the IHS to
make the rate adjustment the Band now requests, the THS is not the Band’s cognizant agency.

The IHS is not authorized to adjust rates negotiated under Office of Management and Budget
(OMB) Circular A-87, unless statutorily required.

. The ISDEAA does not require the JHS to adjust the IDC rate. Instead, the [HS is statutorily
barred from awarding IDC funding for any cost shared with any other Federal program.
Although 25 U.S.C. 450j-1(d)(1) prohibits using shortfalls in IDC funding by other Federal,
State, or other agencies as the basis for theoretical over-recoveries or other adverse adjustments
of any future years' IDC rates, it is clear from the legislative history that this provision does not
address “rate dilution” of the soxt that you appear to be claiming. Instead, this provision
addresses the situation where the Tribal contractor, unable to collect indirect costs from other
Federal agencies, incurred fewer indirect costs than had been predicted by the rate. When this
“theoretical over-recovery” was carried forward, the result was a lower IDC rate. See

S. Rep. 100-274 at 32 (1987), reprinted in 1988 U.SC,C.A.N, 2620, 2651.
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Despite the legislative hustory, the Court of Appeals for the Tenth Circuit held that 25 U.S.C.
450j-1(d)(2) was ambiguous and that the Tribal contractor’s interpretation that it also prohibited
rate dilution was plausible. Ramah Navajo Chapter, Inc. v. Lujan, 112 F.3d 14535, 1461-62
(10th Cir. 1997). The court did not rule that the use of OMB Circular A-87 was per s¢ illegal,
por did the court make any ruling with respect to the IHS, which was not a party to the case.
However, Congress promptly acted to remove any ambiguity in 25 U.S.C. 450j-1(d)(2) and to

ensure that the court’s decision would not apply to the THS. It amended the ISDA to provide as

follows:

That, heretofore and hereafter and notwithstanding any other provision of law,
funds available to the Indian Health Service in this Act or any other Act for
Indian self-determination or self-governance coniract or grant support costs may
be expended only for costs directly attributable to contracts, grants and compacts
pursuant to the Indian Self-Determination Act and no funds appropriated by this
or any other Act shall be available for any contract support costs or indirect costs
associated with any contract, grant, cooperative agreement, self-govemance
compact, or funding agteement entered into between an Indian tribe or tribal
organization and any entity othier than the Indian Health Service.

P.L. 105277, Sec. 101(€) (1998), codified at 25 U.S.C. 450j-2.

As far as can be determined from your September 29 2006, letter, you are claiming that your DC
pool would not change if other Federal programs were added or subtracted from the direct cost
base. Even if the THS accepted this factual premise, the IHS cannot use its funds to pay indirect
costs that are “associated with” any other Federal program. This is so even if the other Federal
program does not allow for the recovery of the full indirect costs associated with it. Any other
Federal programs in the Band’s direct cost base do incur indirect costs that are allocable to them,
independent of whether their governing statutes permit recovery. For this reason, it would have
been proper to use the Band's indirect cost rate agreement, calculated under OMB Circular A-87,
to determine the indirect cost need associated with the IHS program.

Appesal Rights

This is a final decision. You may appeal this decision to the Civilian Board of Contract Appeals
(CBCA), which is located at 1800 M Street, NW, 6th Floor, Washington, DC, 20036. The
mailing address for the CBCA is 1800 F Street, N.W., Washington, D.C. 20405. The telephone

- pumber of the Office for the Clerk of the CBCA is (202) 606-8800 and the facsimile number is

(202) 606-0019. If you decide to appeal, you shall, within 90 days from the date you receive this
decision, mail or otherwise furnish written notice to the CBCA and provide a copy to the
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individual from whose decision the appeal is taken. The notice shall indicate that an appeal is
intended, and refer to the decision and Compact number. Instead of appealing to the CBCA, you
may bring an action in the United States Court of Federal Claims or in the United States District
Court within 12 months of the date you receive this potice.

Sincerely yours,

Clrolar L. g%,oos

Charles W. Grim, D.D.S., M.H.S.A,
Assistant Surgeon General
Director





