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associated with any conmiract, gramt, cooperative agreement, self~governance
compact, or funding agreement entered info between an Indian tribe or fribal -
organization and any entity other than the Indian Health Sexvice. -

Omnib.us Consolidated and Emergency Supplemental Appropristions Act of 1999, Pub. L. 105-
277, § 101, 112 Stat. 2681, 2681-280 (1998) (codified at 25 § U.S.C. 450j-2).

As far ag can be determined from your September 29, 2006 letter, yon are claiming that
woi indirect cost poal would not changs if other federal programs were added or subtracted
from the direct cost base. Fven if THS accepted this factnal premise, THS camnot use its fitnds to
pay indirect costs that are “agsociated with” any other foderal program. ‘This iz so even if the
other federal program does not allow for the recovery of the full indirect costs associated with it,
Accordingly, THS acted properly when jt applied FCPC’s proposed indirect cost ‘rate to

- determine the indirect cost need associated with the ISDA. contract. ) o

Appeal Biohts

This is a firtal decision. You may appeal this decision to the Civilian Board of Confract

Appeals (CBCA), which is located at 1800 M. Street, NW, 6 Floor, Washington, D.C. 20036.
The mailing address for the CBCA is 1800 F Strest, NW, Washington, D.C. 20405. The pbone
number of the Office for the Clerk of the CBCA is (202) 6068800, aud the facsimile pumber is

. (202) 606-0019. IFyon decideto gppeal; yoh shall, witkin 90 days from ths date you receive this
decision, -miail or otherwise furnith Writien notice to the CBCA. and provide 2 copy to the
individual from-whose decision the appeal is taken. The notice shall indicate that an appeal is
intended, and refér to the decision and confract mumber. Instead of appealing to the CBCA, you
mity, brifig an action in the 1.8, Court of Federal Claims or.in the Unifed Statés District Court

within 12 nonths of the date you receive thiis notice.

" Sincerely,

, a  Dennis §. MWM
: . Senior Confracting Officer.

ce:  Tulie Czajkowski, Bxecutive Secretariat
Sandra Mactin, DRA- ‘
Office of General Counsel, Region V'
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) ; DE;PARTMENT OF HEALTH & HUMAN SERVICES - Public Heslth Service ™ -
' C . : Indian Health Setvics-
Benldjl, Minnesota 56601
APR 27 2007 ) ,

By Facsimile and By Certified Mail, Retwrn Receipt Requested

Harold Frank, Chairman

Forest County Potawatomi Community
P.0. Box 340

Crandon, Wisconsiil 54520

Ke: Contract Dispute for Contract No. 239-03-0005
Coirtract Support Costs fox Fiscal Year 2003
(Octabér 1, 2002-September 30, 2003)

Desr Chairman Franik:

The Indian Health Service (THS) received your letier dated September 29, 2006, claiming
that direct and indirect comiract support costs (CSC) in the amount of $16,232.00 are owed to the
Forest County Potawatorni Community (RCPC or Ttibe) for fiscal year 2003 (FY “03). By letter

* dated Novemiber 13, 2006, we nbtified you that we would. answer the claim no later than April
. 30,2007. ¥CPC’s claim is denied for the following reasons. '

' Déscription f Clairos o

. Your September 29, 2006 létter sets forfd two' claims. regarding the CSC -amouat .
allegedly owed for FY ‘03, The first claim alleges that “THS failed to pay the full arnount of the -
Tribe’s contract support cost requirement calculated pursiant to THS's policies, by applying am -
milzwinl pohcy limiting ‘the fotal amount that would be paid to the Tribe,” and that “THS

. reported these apaounts in its anmmal Area confract support cost shortfall reports.™

The second claim alleges that “THS fadled to adjust the indirect cost amount calculated by -
" applying the indirect cost rate to svcount for the dilution in JHS s responsibility to'pay indirect
contract support costs caused by the emoneous assimiption (reflscied in applicable OMB
circulars canceming indirect cost retes) that all agencies fimding the Tribe contribute-to the
Tribe’s indirect cost pool at the full rate,” thereby, “violatfing] its contractnal and statutory
obligations to STHC [sic].”

 Yourletter, supported by yotit certification, alleges that the total amount dus for FY “03
18°$16,232.00, ples interest, However, your letter does not allocate this figire between the two
claims, does not state how FCPC calculated this amount and does not provide any supporting
documentstion for this amomnt. . . '

Exhibit No. 10

Farest County Potawatomi Community v. Leavitt
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Contract Terms of Issne

Section (b) of Coniract 239-03-0005" provides, in pertinent part:

(4  Fundinpg, Amount. Subject to the aveilability of appropriations, the
Secretary shall make availzble to the Contractor the total amount specified
in the srinual finding agreement incorporated by reference in subsgection.
(D(2). Such amount shall not be less fhan the applicable amount
determined pursuant to section 106(g) of the Indian Self-Determination -~
and Education Assistance Act (25 U.S.C. 405j-1). :

(5)  Limitationi of Cogts. The Coniractor shall not be obligated to continue
petfotinance that requires an expenditure of funds in excess of the amount
of fuhds awarded under this contract. Tf, at any time, the Coniractor has

. peason. to believe that the total amount required for performance of this

Conirdct or a specific activity conducted under this Contract would be

. greater.than the smount of fuhds awarded under this Contract, the -

Contractor shall provide reasonable notice to the appropriate Secretary. If

the apptopriate Secretary does not take ‘such action as may be necessary fo

. increase the amount of fiinds awarded under this Contract, the Contractor

: _ inay suspend performance of the Contract until such time additional fimds
0 o awarded., - ' : :

Sestion (c) of Contract No, 239:03:0005 ptovides, in pertinedi part:

@  Amount of Funds. The total amount of fonds to be paid under this contract

" puirsuent to Séction 106 (4) shall bé determined in an anrmal fimiding agreement

cotered into between fhe Secretary and the Contractor,” which shall be
incorporated into-this contract, '

(3)  Conirscied Proprams. Subject fo the availability of appropriated funds, .
the Conteactor ehall administer the programs, services, functions and
activities identified in this confract and funded through the annual funding
agreemet under section () (2). '

1 Contiact 239-03-0005 was not executed unfil December 4, 2002. However, the first
page of thé contiact indicates an effestive date of October 1, 2002. Thus, the parties apparently

. intended the contract to have retroactive effect daiing o the first day of FY 2003,

- . - . - 'y e . . v . -
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Section 3 of the FY °03 Aunual Funding Agresment (AFA), which was in effect from
October 1, 2002 through September 30, 2003, includes a table listing FCPC’s fnding amounts
for FY ‘03, including $15,324.00 for “Direct CSC” and $28,608.00 for “Indirect IDC [=ic].”
Attachment A to the AFA, which is the FCPC FY ‘03 Informational Budget, shows indirect costs
of $28,608.00 and an indirect cost rate of 13.2%. ¥

Section 6 of the FY “03 AFA. states:
b. Contract Supgort, Costs -

For pﬁrposa: of this amual flmdlngagreement, the patties agree that CSC will be

‘ calculated and paid in accordance with § 106 of the Indian Self-Determination
Act and THS Circular 2001-05, sabject to any statutory requirements imposed. by
Congiess.

Modification No, 03-6, effective September 30, 2003, provided an additional $6,334.00
in inditect Bool 3) CSC shortfall fimding to FCPC.? : .

Eactital Areas of Aﬂ' eement i Disagr_g_'. emenf -
A, Claim}

o Most of the allegafions st Forth in your letter areygm' characterizations of tha,ﬁghig and -
Huties of FCPC and THS vhder the Mdian Self-Determination Education and Assistance Act

(ISDA), These legal arguments are difcussed in the Decision section of this Ietter, '

: THS disagrees with your sllegation that FCPC is owed $16,232.00 for CSC amounts
related to the FY ‘03 AFA. THS considers the following facts pertinent to its decision on Claim
1 . : : '

+ During FY 03, THS paid FCPC $15,324.00 in diroot CSC/and §34:942.00 in indirect
- CSC, constituting full payment of the negotiated CSC amounts set forth in the AFA apd
modification. ’ : '

e FCPC’s Informational Budget for FY ‘03, which is Atiachment A to the FY ‘03 AFA,
ghows indirect costs of $34,942.00, detemnned using an indirect cost rate of 13.2%,

2 Ag with Contract No. 239-03-005, the FY03 ARA was not exectited wnti] Decemaber 4,
2002. However, the effective date indicated in Section 6(¢) of the AFA is October 1, 2002
through September 30, 2003, . - .

3 As permitied by Section ()(2)(B) of Contract No, 239-03-0005, this modification. °
- praviding 4dditional funds to the Tribe was efféctuated without requiring the Tribe's dgreement.

- - - . - - o Ay . . - N - .. .
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e FCPC’s indirect rate agreement with the Department of the Interior Office of Inspector
General dated July 23, 2003, established a fixed with carryforward rate of 17.39% for the
pesiod from October 1, 2002 to September 30, 2003 (FY ‘03).

e On September 3, 2003, THS issued a Bill for Collection fo FCPC, requesting payment of
$13,558.00 related to costs associated with two Commisgioned Officers detailed to FCPC
that were not covered by amonnts withheld in accordance with Section 6(e) of FCPC's
FY ‘03 AFA. On September 12, 2003, FCPC tendered a check in the smomnt of .
$13,558.00 to THS,

B. Claim 2

The allegations set forth in support of Claim 2 dre your characterizations ;)f the parties’®
vights and duties under the ISDA, not facts. These legal arguments will be discussed in the
Decision section of this letter, -

As & factudl mattet, as is the case with Claim 1, FCPC concumred with réspect to final

- aptounts due under its FY 03 AFA by tendering a checks totaling 513,558.00 to THS on
September 12, 2003, In addition, Section 3 of the 'AFA sets forth negotiated sums certain for
both direct and indirect CSC fianding, which amounts were paid by IHS. - Moreover, you did not
provide THS With information, such s grank agresmexits or conitracts with other federal apencies

. or stgfe and county govertinents, to support your claim: You provided mo evidence that the
contracts or gradts FCPC has with other entities did not allow the Tribe to recover the indiredt
costs assocjated with thiese agreements, You also provided né evidence that FCPC would incur
ihe indirect costs assoviated with these other agrecments to support the ISDA. confract alope in

- fife shsence of programs funded through pranis or confracts with other entifies. "THS does not
" have this information and, therefors, cannot state whethet if agrees or disagrees with any factuzl

assertions related to this claim. ' o T

“Pecision
A, Clami

_ Claim 1 is denfed bécanse JHS has ziot breached any contractual duty to pay CSC beyond -
the' CSC ‘atready awarded FCPC, Sections (b)(4) and (c)(2) of Contract No, 239-03-0005 state
that the total amiouit of funding FCPC will recéive each year will be specifigd in the AFA,
Seotion 3 of the FY ‘03 AFA states that-$15,324.00 in direct CSC and $28,608.00 in indirect
CSC would be paid to FCPC, FCPC’s Inforinational Budget for ¥Y ‘03 shows indirect CSC of
$28:608.00, Our records reflect that THS paid FCPC these amoutis;, as well as an additionat

" $6,334.00in indirect CSC &s a résult of Modification No. 03-6, -In defiying your claim, we also
note that FCPC conturred with téspect to final amounts due under its FY *03 ATA by tendering
‘a check for $13,558.00 to THS on September 12, 2003 (the emiount Tequested by IHS in a Bill of
Collection dafed September 12, 2003),- FCPC did not take this opportunity to assert that HS
owed the Trbe 2ddifional payments of any sort'under its FY ‘03 AFA, Accordingly, no

, - . - . . .
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additional CSC payments are dne to FCPC,

Begirining in FY 1998, Congress enacted a stahitory limit on the amormt of the THS
appropriation available for CSC that also requires us to deny your claim, See Pub. L. 105-83,
111 Stat. 1543, 1583 (Fiscal Year 1998 Approprietions Act); Pub. L. 105-277, 112 Stat. 2681,
2681-279 (Fiscal Year 1999 Appropriations Act); Pub, L. 106-113, 113 Stat 1501, 1501A-182
(Fiscal Year 2000 Appropriations Act); Pub. L, 106-291, 114 Stat 922, 978-79 (Fiscal Year
2001 Appropristions Act); Pub. L..107-63, 115 Stat. 414, 456 (Fiscal Year 2002 Appropriztions

Act); Pub. L. 108-7, 117 Stat. 11, 261 (Fiseal Year 2003 Appropristions Act); Pub. L, 108-108,
© 117 Stat. 1241, 1293 (Fiscal Year 2004 Appropristions Act); Pub. L. 108447, 118 Stat. 2809,

3084 (Fiacal Year 2005 Appropriationg Act); Pub. L. 109-54, 119 Stat. 499, 540 (Fiscal Year
2006 Appropriations Acf). Thik meant that THS could not use other fimds to pay CSC, even
though the overall need nationwidé for CSC in FY 1998 and subsequent yeats cxceeded the

capped amount. Therefore, pursnznt io HS policy developed in consultation with Tribes and
Tribal organizations, IHS ebligated sl of its CSC appropriation in FY “03 to Tribes and Tribal
Organizations, inchiding tbe Forest County Potawatom Commmty

Alihouph the ISDA. states that tribes are % be pmd “contract suppoxt costs which shall

consist of an amount for the reasonable costs for activities which must be carmded on by a tribal

organization as a contractor to ensurs compliance with the ferms of the coniract and prudent

managemept,” 25 U.S.C, § 450j-1(a)(2), Congress mandated that the “provision of fimds [for -

‘contract support costs] is subject to the availability of appropriations.” 25 U.S.C § 450j-1(b).

Your Contract and FY ‘03 AFA incorporate.this express condition by making payment of the
additionsl estimated CSC'.amounts subject to the availability of appropriations and other
shatutory requirements imposed by Cotigress. See Subgection (b)(4) of the Contract; Subsection
6(b) of the FY ‘03 ARA. Morcover, “the Secrefary is not required to reduce finding for
progtams, firojects, or activities serving a tribe to mike funds available to ancther tribe or tribal
orgenization.” 25 U.S.C, § 450j-1(b), To thake an additional CSC ‘payment to you would
necessarily requite the rediiction of fimds associated with the programs serving other Tribes,
Thus, even if your claim were otharmse vahd, no ﬁ.mds are ava:lable to pay your cla.lm.

DEF033645
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B. Claim 2

Clsim 2 also is Benied. As is the case with Claim 1, we note that RCPC concurred with
respect to final amounts due under its FY ‘03 AFA by tendering a check for $13,558.00 to THS
on September 12, 2003, without seeking reimbursement for amy CSC payments that IHS
purportedly owed to the Tribe af that time, - In addition, Section 3 of the AFA sefs forth
negotiated sums certain for fimding of both direct and indirect CSC in FY ‘03, which amounts
were paid by IHS. Moreover, as previously discussed, yon provided no information o support
your allegation that RCPC was somehow harmed when JHS paid the negotiated amomnt of CSC
get forth in Section 3 of the ¥Y ‘03 AFA. Thus, IHS has no basis to dward your claim even if
your claim were otherwise valid. However, as discussed below, yout claim is not valid.

* Neithei Contract No. 239-03-0005 nor the ISDA. requires IHS to adjust the indirect cost
calculation fo acesnat for the failure of ofher entities to allow full indirect cost recovery. FCPC
never asked THS to obtain, nor did IHS ever receive, approval from FCPC’s cognizant agency to
adjust the indirect. cost-rate, Réen if the Contract permitted IHS to make the rate adjusiment
FCPC not requests, THS is not FCPC’s cognizant agenicy. If-is not anthoiized t adjust rates-
‘nbgotiated under OME Circular A-87, unless statuforily tequired. .

“The ISDA also does not require THS to adjust the indirect cost rate, Instead, IS is
statutorily barred from awarding indirect cost funding for any cost atidbuisble to any other
federal prQgram. Although 25 U.S.C. § 450j-1(d)(1) prohibits bsing shortfalls in indirect cost
finding by other federal, state, or othsr agencies as the basis for theoretical ovet-recoveries or
other adverse adjustments of any fijtore years® indirect cost rdtes, it is clear from the legislative
history that this: provision does 'not"'address: “Yate’ dilution™ of: the sort that you appear o be
claiming. Instead, this provision addresses thé situation where the tribal, contragtor; mable o
collect indiréct costs from other agengies, incurred fewer indirect costs than had been predicted
by the mate. When this “theoretical over-recovéry” was camied forward, the result was a lower
indirect cost rute, See S. Rep. 100-274, at 32 (1987), reprinted in 1988 U.S.C.C.A.N. 2620,
2651, ' ; ' ' ' .

Despite the legislative history, the Comt of Appeals for the Tenth Circuit held that 25
U.S.C. § 450j-1(d)(2) was ambiguous and that the tribal contractor’s interpretation that it also
prohibited rate ditution was plansible. Ramsh Navaio Chanter, Ing. . Lujan, 112 F.3d 1455,
1461-62 (10th Cir.' 1997). The court did not rule thaf the use of OMB Circular A-87 was per se
illegal, nor did the coirit make any ruling with respect to IHS, which Was not a party to the case.
Tt is also Mstructive that, as a fesult of the Remah decision, Congress promptly acied o remove
any ambiguity i 25.U.8.C.. § 450j-1(d)(2) end to ensire that the cowrt’s decision would not
apply to IHS, It ameaded the ISDA to provide.as follows:

That, hejetofore and hereafter and potwithstanding any other provision of law,
funds available to the Indian Hedlth Service in this Act or any other Act for Indian "
self-determinstion. or- self-governance confract or grant support costs may be.
expended only for costs directly aitributable to confracts, grants and compacts

. - . N - . . » - - . :
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pursugnt to the Indian Self-Determination Act and no fimds appropriated by this
or smy other Act shall be available for any contract support cosis or indirect costs
associated with amy confract, granf, cooperative agreament, self-governance
compact, or findirig agreement eatered -into betwesn an Idisn #ibe or tribal -
organization #nd any entity other than the Indian Health Service. : -

Omm'bus Consolidated and Rrmiergency Supplemental Appropriations Aet of 1999, Pub. L, 105-
2717, § 101, 112 Stat, 2681, 2681-280 (1598) (codified at 25 § U.S.C, 450§-2).

As far ag can be determined fiom your September 29, 2006 leiter, you are claiming that
. your indirect cost pool would not change if other federal programs were added or subtracted -
_from the direct cost base, Bven if IHS accepted this factual premise, THS cannot use its fands fo
pay indirect costs that aré “associated with” any other- foderal program, This is so even. if the -
other federal program does not allow for the recovery of the full jndirect costs associated with it
_Accordingly, THS acted properly when it applied FCPC’s indirect cost rate, calculated tmder
OMB Circular A-87, to determine the indivect cost need assoc¢iated with the ISDA. contract.

- Appeal Rights

This is 2 final decision. You may appeal this daczswn to the Civilian-Board of Contract

Appﬁls (CBCA), whith is located ai: 1800 M Street, NW, 6" Floot, Washmgfon, D.C. 20036.

The msiling address for the CBCA is 1800 F Sﬁ'eet, NW,  Washington, D.C. 20405, The phone

muiiber of the Office for the Clerk of the CBCA is (202) 606»8800 and the facsimile numaber is

(202) 606-0019. you declde to appeal, you shall, within 90 daye from the date you receive this

 decision, msilor cthetwise fiurnish wriftenn motice to theCBCAandpmv:dc & copy fo the

tndividual from whose decision the dppeal is taken. - The notice shall indicate that an sppeal is

. intended, and refer to the decision and contract number. Instead of appealing to-the CBCA, you

may bring an action in the U, S, Court of Federdl Claims or in the United States District Cotirt
within 12 months of the date you receive this no’uce.

Smce,rely, .
Dennis S. Murphy
‘ Senior Contracting Officer
ce:  Julie Czajkowski, Bxecutive Secretariat

Sandra Maclin, DRA
Office Generul Counsel, Region V
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