United States Department of the Interior

OFFICE OF HEARINGS AND APPEALS
Interior Board of Contract Appeals
801 N. Quincy St. Suite 300
Arlington, VA 22203

703 235 3813 703 235 1281 (fax)
CERTIFIED MAIL- -RETURN RECEIPT REQUESTED

September 5, 2006

Melanie Baca Osborne, Esq.

Lloyd Benton Miller, Esq.

Sonosky, Chambers, Sachse
Miller & Munson, LLP

900 West Fifth Avenue, Suite 700

. Anchorage, AK 99501
DOCKETING NOTICE

IBCA 4809-2006

Dear Mrs. Osborne:

The appeal of Assiniboine and Sioux Tribes of the Fort Peck Reservations, filed with
respect to Indian Health Service Indian Self-Determination and Education Assistance Act
(ISDEAA) Contract No. 244-94-0018 for contract year 1995, has been assigned

to Administrative Judge Parrette docketed as follows:

IBCA 4809-2006 - Failure to pay the full amount of the Tribes contract support cost
requirements

Future correspondence regarding these appeals should refer to those docket numbers. The
Board should be addressed as follows:

 Administrative Judge Bernard V. Parrette
Interior Board of Contract Appeals
801 N. Quincy Street, Suite 300
Arlington, Virginia 22203

Appellant’s request for a Stay has been granted. A copy of the Board's Rules of Procedure
is enclosed. Appellant’s counsel filed its Complaint with the Notice of Appeal.

Please note that Section 4.117 requires that a copy of any document filed with the Board
be served upon the other party. It is equally important that all correspondence be dated
before filing. Finally, please include an electronic copy of any filings on diskette or CD in
Word Perfect or Word format with the hard copy of the original pleadings.



In addition to the Rules, we have enclosed copies of the Board's Notice Regarding
Alternative Methods of Dispute Resolution (ADR), which was adopted on February 7,
1990, and of our Code of Professional Courtesy, adopted May 1, 1994. Both are self-
explanatory. An increasingly high percentage of parties who choose ADR methods now
resolve their disputes without the expense of a formal evidentiary hearing before the
Board. The Code was similarly adopted because of a perceived need for it on the part of
both judges and members of the bar. We commend it to your attention.

By copy of this docketing notice, the Office of the General Counsel, U.S. Department of
Health and Human Services, Public Health Division, Rockville, Maryland is requested to
designate counsel to represent the Government in this appeal. Likewise, by copy hereof,
the Contracting Officer is reminded to compile the appeal file and transmit copies to the
Board, Government counsel, and Appellant as specified in Section 4.104 of the Board's
Rules. This requirement is also Stayed until further notice.

The Contracting Officer is also reminded to note the specific provisions of Section 4.104(c)
requiring that documents included in the appeal file be legible, arranged in chronological

order when practicable, numbered sequentially, tabbed, indexed to identify the contents
of the file, and bound.

Sincerely,

Recorder

Enclosures:

cc:  Dennis S. Murphy, Contracting Officer
Indian Health Service
522 Minnesota Aven., N.W., 119
Bemidji, MN 56601

U.S. DHHS-Indian Health Service
Public Health Division

Room 4A-53 Parklawn Building
5600 Fishers Lane

Rockyville, MD 20857
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ment of the Interior, has designated
the. Board to adjudicate its contract
appeals, the term, ‘‘Department Coun-

>se1 " shall mean Government Counsel

assigned to represént'such agency.
(3). Interpretation. of these riles. These
- rules will beinterpreted so as to secure
a just and inexpensive determination of
appeals without urinecessary delay.
(4) -Decisions.on questions-of law. When
an appeal is taken pursuant to a dis-
putes clause in:a contract which limits

appeals to disputes concerning ques-
tions of fact, the Board: will, neverthe-

less, consider and decide all questions
of law. necessary for the complete adju-
dication of the issues.

(D) Ex parte communications. No mem-
her of. the! Board or of the Board’s: staff
shall- entertain, nor-shall any person
directly or indirectly involved in.an
appeal -submit- ta .the. Board: or the
Board’s staff, off the record, any evi-
dence, explanation, analysis, or advice,

rwﬁether written or oral, without the
‘knowledge and consent of the adverse
party, regarding any matier at issue in
that appeal. -This provision doés not
apply to consultation . among BRBoard
members or to ex :parte communica-
tions concerning the Board’s ad.mims—
trative fanctions or procedures. . -
0] Sanctions. If any. party fa.lls or-re-
fuses to obey an .order issued by’ the
Board, the Board may. make such -order
in regard to the failure as it considers
necessary to the.just and- expeditious
conduct of the. appeal“
- [46 FR 57499, Nov. 24, 1981 as a.mended at 50
-FR 8325 Mar. 1 1985] -

PR.EHEARING PROCEDURE RU'LES

§4.101 Who may- appeal.

Any contractor .may: appeal t:o the
Board from decisicns of contracting of-
ficers of any. bureau or office of the De-

partment. of the Imterior, or of any
other agency with respect to which the
Board exercises contract a.ppea.ls Juris-
di¢tion, on disputed questlons under
contract bprovisions requiring the de-
termination of .such appeals by the
head of the agency or his duly author-
ized representative or Board.

§ 4.10,2 ' Appe_als——hqw taken.

(a) Notice of appeal. Notice of an ap-
peal must be in writing (a -suggested

§4.102

form of notice appears as appendix I to
subpart C herein following §4.128). The
original, together with two ¢opies, may
be filed with the Board or the contract-
ing-officer from whose declsmn the ap-
peal is taken. The mnotice "6f “Appeal
must be mailed-or otherwise foed vﬁt

in 90 days from the da

e 2l
Dlspu_ es "Aét of 1978' ot;hermse w1thm
the time speclfied t.herefor m the con-
tra.ct.. .

T (b) Contents of notice of appeal A no-
twe of’ appeal ‘should indicate that. an
appeal-is thereby intended, and should
identify: the contidet (by number); the -
Department’s-bureau or-office:involved
in® the dispute, -and :the decision from
which the appeal is taken. The notice
of appeal should be signed-personilly

by the appellant (the céntractor mak-

ing the appeal), or by an authorized of-

ficer: of - ‘the- appellant cofporation or

member of the a.ppellant, firm, or by
the contractor’s duly- a.utliorized -rep-
resentative: or attorney. - The compla.mt.
referred to in §4.107 may be filed with
thé notice of appeal; or the contractor
may designate the notice of appéal as a
complaint; -if it..otherwise fulfills the
requirements of a. compla,mt.x :

. (¢)~Failure of - CO -to issue decision on

clazms of 850,000 or less.. Where. the:con-
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tractor has submitted aclaim:-of $50;000
or less ‘to the contracting officer - and
has requesbed a written decision thhin
60 days 1roin receipt of the s
thé' "Gontradtifig” offféer’ Has™ 1
plied, the contractor may file a notice
of a.ppea.l s provided in paragraph (a)
of this section, ¢iting’thié fallure of the
contracting: officer to issue a. demsion.
(See §4.100(2)(2).) S

(@) Failiire. of. €O to issue decision-on’
cldims m"'m:cess of £50;000. Where: the
contractor hds submitted a claim in ex-
cess-0f$50,000 to ‘the-contracting-officer
and thé ‘coritracting’ officer: ‘has failed
to iSsue a deeision within a reasonable
time, the cantractor may file 'a notice
of appeal ds provided: in paragraph- (a)
of this section, citing the fajlure to
issuea dec'lsmn. (See §4 100(a.)(2) ) :

docketing of a.ppea.ls filed pursua.nt to
paragraphs (c¢) or (d) of this Séction, the
Board may at its option; stay further
proceedings pending issuance of a final



§4.103
- decision by the contracting officer
within such period of time as is deter-
mmed by -the Board. (See §4 100¢a)(2).)
54.103 Forwarding  and docketmg of
) appeals. '

43 CFR Subtifle A (10-1-95 Ediition)

(1) The findings of fact and decision
from which the appeal is taken, and
the letter or letters or other docu-
ments of claim in respense to whmh
" the decision was issued;

(2) The contract, and pertxnent plans,
drawings, specifications, a.mendments,

(a) Forwarding of appeal When a no-
peal in any form has been re- and change orders; L
— (8 All correspondence hetween the

tice of apDpe
ceived by the contracting otficer, |

shall.endorse thereon’the date or mail-
ing (or the date of receipt, if the notice
was.otherwise conveyed) and within 5
days shall forward said notice of a.ppeal
to the Board by certified mail.. He shall
also -promptly notify the Department’s

Office of the Selicitor, in: accordance

with instructions of the Solicitor, that
the appeal ‘has- been received in order
that a. Depa.i'tment counsel may be ap-
pointed.. . .
- (b) Doeketmg of appeals When a. no-
tice of -appeal in any form has been re-
ceived by the Board, it shall be dock~
eted.promptly. Notice -in writing: of the-
- fack of docketing, together with a copy
of these rules; shall be mailYed prompt-
ly by.certified mail to the appellant.
Also,- a- copy of such -notice, together
with a.copy of the notice of .appeal if
not originally filed with: the contract-
ing officer, shall be. mailed promptly. by
-certified: mail to. the contacting: officer.
Such notice shall. acknowledge: receipt
of the appeal and advise appellant of
the appeal. number assigned to the ap-

peal.

§4.104 Preparatxon, : orga;nizatnon,
transmlttal, and. status of appea

ﬁle.
() Prqparatwn and transmittal of ap-

peab file, Following: receipt of 2 notice

of appeal, or a.dee that. an appeal has
been docketed, the contract'ng officer
. shal}, promptly, and-in any event with-
in 30.days, compile and.transmit to the
Board the - a.ppea.l
sist.-of copiesiof all- documents -perti-
nent to -the appea.l ‘Within the: same
* time _period .- the . cont acting officer
shall also ‘prepare. and. transmit- a copy
of the appeal file to the Department
counsel and a copy to the appellant or
appellant’s counsel. (However, the obli-
gations of this: -subparagraph are sub-
ject to the: provisions-of paragraph (e)
of this seetion:)

- (b) Composition of appeal lee The a.p—
peal file shall include the following:
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le -whieh:shall con- -

parties pertinent to the appeal; and

.(4) Such- additional information as
may be considered pertinent. and mate~
na.l .

(c) Organization of appeal file: Docu-
ments in the-appeal file may. be origi-
nals, legible- facsimiles, or .authenti-
cated copies thereof, and shall be- ar-
ranged .in chronologieal order'. where
practieable,, .numbered sequentially,’
-tabbed, -and indexed. to indentify the
contents: of the file, .and bound:. . Any
smgle document. consisting-of tliree or
mhore: pagesshall be- numbered sequen-
tially: for convenient.reference at the
hezaring -and -in the preparatlon .of
briefs. -

(@ Opportumty for appellant to supple-
ment- appeal file. The dppellant, sha,n be
afforded .the. -.opportunity '. . of
supplementing:- the appeal file. th}z
such-documentdtion as.may be-deemed
pertinent- to. the appeal.- The dppellant
shall: be obligated,: however, to:furnish
t6° Departmient- counsel a ‘copy of . any
document by: which:the- a.ppea:l fi]e i3
supplemented.- )

-(e€) Burdeéensome documents. ’I'he Board
ma.y waive the requwement ‘of furnish-
ing to_the, qther party copies of bulky '
lengthy, or out-of-size: ‘doct
the appeal file if a pa.rty has shown
that doing so-would impose: air induse
burden. At the time a party. files with
thie Board a docwificnt as té Which" ch
a.waiver has been-granted; he: .shail.no-
tify-the other party. that-the same ora
cop¥.is available for: inspection: at the
offices of :the: Boa.rd or: of the. pa.x:t ..
ing the:same:. i
§4. 105 D;smlssal for lack of Ju.usdlc- ‘
- tiom..

Any motion- cha.llengmg the jurisdic-
tion: of the: Board shall be filed prompt-
ly. Hearing. on. the motion shall- be af-
forded on apphcatlon of either party,
unless the Boaid deétermines' that its
decision: on the motion will -he deferred
pending hearing on both the merits and
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the motion. The Board has authority to
raise at any time and on its own mo-
tion the issue-of its jurisdiction to con-
duct a proceeding and may afford the
parties -an -opportunity to be "heard
thereon. - - e L S
§4:106 Represen
“(a) The Appellant. An individual ap-
pellant.may appear before. the Board in
person, a corporation. by one if-its offi-
cersy-anda partnership orjoint-venture -
by one of its members; or ‘any.of thiese
by: ah:attormey at law: duly-licensed in
any “State;-:commonwealth, territory,
the District- of Columbid, or in ‘a for:
eigri-country: An-atterney- representing
an appellant shall file a written-notice
of appearance-with.the Board. - .-
vwernment. Department. or
t...connsel may, in accord-
. ance with-their:.anthority;: represent
' the interest.of the: Government: before
. the Board. They shall file noticestof:ap-
pearance with the Board, and notice
thereof-wilk :bes given-appellant or‘ap-
pellant’s attoxney. .- - - - -

tation .. -and :qpp_e'_ar.'- _

; ~.§?. it
). Complaint. Within 30 daysafter re-

' ) _.'c‘;eip.b: of:natice of-'docketing of. the .ap-
‘ Hant :shal), file with the

claim, alleging thebasis ‘with::
ax_:_t pro'{;sion_s'

priate reference to cort:
for: each-elaim,: and:=the:
elzimhéd: This pléading
generally recognizet
complaint, zlthough no-particular form
or formality - is rTequiréd.: Lietter. size
paper shouild be used for:thé.complaint
and-forralliother-papers filed with<the
Board.-Where the appeal arises outiofa
' contract made with:the: Pepartinient:-of
theInterior,:a copy" of the .complaint .
shall. be served by ‘appellant ‘upen’the
Departinéht: cotnsel if‘Enown, other-
wise;.-upon ‘the Solicitor): U.S: Depart-
ment 6f the Interior, :CiStreet, between.
.18th :and 19th Streets, ‘NW..; Washing+
-ton,’ Q- 20240;" Where 'the-. appeal: arises
out of:a contractmade wi th.-an agency
other than the ‘Department: of the Inte~
rior,-a"Copy* of the complainit shall be
served- by -appellant upon’ the. Geéneral
Cotinsél for that agency. All'such serv-
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ice .shall be made: in. accordance ' with
§4.117. Should'the coinplaint 1ot be re-
ceived within: 30-days; appellant's claim
‘and appeal: documents-may, if:in' the
opinion- of ‘the Board the issuea before
the Board. are sufficiently deiined,. be
seomplaints

e

s ¥ !

Ao its” diserétion,
or poil Applica-

ti

s jist”to- Both
w thé propér -
itrdised by

cts as if they had béeiiiraiséd there-

spe
in. In such circumstances, motions to
hd’ fhe pleadings o’ s

proof may. be entered, but are not re-

guired: ' If evidence is-objected-toat a
hearing:-ron:ithe - ground:that:is is'not
within: ‘thé issues raised.byithe plead-

ings or said appeal:file (which shall be

déemed part: of ‘the pleadings for :this
purpose); it may be .admitted within







