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UNITED STATES
CrviLiaN BoarD oF CONTRACT APPEALS

NOTICE OF DOCKETING

CBCA 949-ISDA thru 954-1SDA - TANANA CHIEFS CONFERENCE v.
DEPARTMENT OF HEALTH AND HUMAN SERVICES

October 30, 2007

The Board has received your notice of appea), which has been docketed as CBCA
049-ISDA thru 954-1SDA. The appropriate docket number should be referenced in all
future correspondence.

CBCA 949-JSDA - Final decision dated 7/27/07 - FY 1995
CBCA 950-ISDA - Final decision dated 7/27/07 - FY 1996
CBCA 95]1-ISDA - Final decision dated 7/27/07 - FY 1997
CBCA 952-ISDA - Final decision dated 7/27/07 - FY 1998
CBCA 953-ISDA - Final decision dated 7/27/07 -FY 1999
CBCA 954-ISDA. - Final decision dated 7/27/07 - FY 2000

The rules of procedures governing contract disputes are available for downloading on
the Board’s website at www.cbca.gsa.gov. If you do not have intemet access, you may
request a copy of the rules from the Clerk of the Board at (202) 606-8800 or
beatrice jones@gsa.gov. Please note that Rule 54 provides for alternative dispute resolution
if requested by all parties and approved by the Board. Additional information about the
Board's alternative dispute resolution is available on the Board's website.

Enclosed for respondent is a copy of the notice of appeal (filed October 29, 2007).

Sireet Address: Courier/Overnight Mailing Address: U.8. Postal Service
6th Floor, 1800 M Street, NW, Washington, DC 20036 . 1800 F Street NW, Washington, DC 20405
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The Clerk's Office is located at 6th floor, 1800 M Street, N.W., Washington, DC
20036. Filings made in person or by courier should be sent to this location. The Board's
mailing address is 1800 F Street, N.W., Washmgton, DC 2040S. Filings made via the
United States Postal Service should be sent to this address. The Office of the Clerk wll
receive all papers submitted for filing from 8:00 a.m. to 4:30 p.m. on each day thatisnot a
Saturday, Sunday, or federal holiday. The Board's telephone number is: (202) 606-8800 and
its facsimile mumber is: (202) 606-0019. The filing of a document by facsimile transmission
occurs wpon receipt by the Board of the entire printed submission

Due to delavs in delivery of U.S. Postal Service mail, please transmit

responses by overnight delivery or fax.

This case has been assigned to Board Judge Candida S. Steel, who will initiate
proceedings in thecase. All future correspondence/inquiries should be directed to Judge
Steel’s office at (202) 606-8817.

BEAT JONES
" Clerk of the Board

ce:

Lloyd Benton Miller, Esq. FAX 907-272-8332
Sonosky, Chambers, Sachse, Endreson & Perry, LLP

900 West Fifth Avenue, Suite 700

Anchorage, AK 99501-2029

[government representative - notice of appearance entered 10/29/07)
Kathleen Bradley-Nader, Esq. FAX 206-615-2286
Office of the General Counsel

Department of Health and Human Services

2201 Sixth Avenue, Suite 902

Seattle, WA 98121

Charles Grim, D.D.S., M.H.S.A, FAX 301-443-4794
Assistant Surgeon General :
Director

Indiav Health Service

Public Health Service

Department of Health and Human Services

801 Thompson Ave. Ste 400

Rockville, MD 20852
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DATE " OMB APPROVAL NO.
NOTICE OF APPEAL 10/23/2007 3090-0221
TO: Civilian Board of Contract Appeals
RECEIVED

0 0CT 29 P 247

I/We hereby appeal the final decision of Charles W. Grim, Acting Director, HS __ V(L [AN BEBD OF _duly 27, 2007
(Name of Contracting Officer) C[)NTRAC'[ APPEALS (Date)

in connection with a dispute under Contract No. 58G950032; 243-89-0013;  The contracts were awarded y. 01-01-95; 10-01-88;
243-93-0012; and 243-86-6015 10-0 1_(35.‘@% 0.01-05

for operation of Indian Health Service programs, functions, services and activities
(Type of commodtty, service, or construction)

by DHHS, Indian Health Service , Bockville, Maryland
(Name of agancy and organizational unt) (Clty and State)
T DESCRIBE THE NATURE OF THE DISPUTE INVOLVED IN THE FINAL BECISIGN AND ANY OTHER CIRCUMSTANCES GIVING RISE 7O THIS APPEAL:
See the attached correspondence:
a. Letter dated October 28, 2005 from Tanana Chiefs Conference to Dr. Charles Grim regarding FY 1995 CDA claim; ? A,/ ¢

denial letter dated July 27, 2007, from Dr. Grimn,;
b. Letter dated October 28, 2005 from Tanana Chiefs Conference to Dr. Charles Grim regarding FY 1986 CDA claim; ?5 @)
: denial letter dated July 27, 2007, from Dr. Grim. .
c. Lefter dated October 28, 2005 from Tanana Chiefs Conference to Dr. Charles Grim regarding FY 1997 CDA claimy; G5y
denial letter dated July 27, 2007, from Dr, Grim; '
d. Letter dated October 28, 2005 from Tanana Chiefs Conference to Dr, Charles Grim regarding FY 1998 CDA claim; ?5‘ 2
denial letier dated July 27, 2007, from Dr. Grim; '
e. Letter dated Octobsr 28, 2005 from Tanana Chiefs Conference 1o Dr. Charles Grim regarding FY 1999 CDA claim; g =
. denial letter dated July 27, 2007, from Dr. Grim; -~
Letter dated October 28, 2005 from Tanana Chiefs Conference to Dr. Charles Grim regarding FY 2000 CDA claim; 5}’5 f;é
_denial letter dated July 27, 2007, from Dr. Grim.
> DESCRIBE THE RELIEF WHICH YOU SEEK INCLUDING AN ESTIMATE OF THE AMOUNT OF MONEY IN CONTROVERSY, IF ANY, AND IF KNOWN:
Appeal from the denial of fiscal years 1995 through 2000 contract support cost damage claims which Tanana Chiefs Conference
properly and timely submitted under the Contract Disputes Act (41 U.S.C. §§ 601-812) and the Indian Self-Determination and
Education Assistance Act (25 U.S.C. §§ 450-458aaa-18). ' '

-

APPELLANT ATTORNEY FOR APPELLANT

NAME Tanana Chiefs Conference NAME | Joyd B, Miller
TITLE FIRM sonosky, Chambers, Sachse, Miller & Munson, LLP
STREET 122 First Avenue, Suite 600 STREET gpQ West Fifth Avenue, Suite 700
CITY Fairbanks CITY  anchorage
STATE ZIP CODE TELEPHONE NUMBER| STATE ZIP CODE TELEPHONE NUMBER
AK 99701-4897 (907)452-8251 AK 99501 (907)258-6377
APPELLANTS SIGNATURE ATTORNEY'S SIGNATURE D.C. Bar No. 317131

7 o—— Z‘;—- AK Bar No. 7906040

GENERAL SERVICES ADMINISTRATION GSA 2465 (REV. 6/2007)

AUTHORIZED FOR LOGAL REPRODUCTION
PREVIOUS EDITION NOT USABLE
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CERTIFICATE OF SERVICE

AUIVIAT WY IEA e R LIRS

On this 23rd day of October, 2007,

I hereby certify that I mailed, or caused to be mailed,
a true and correct copy of the NOTICE OF APPEAL
by U.S. first class mail to:

Robert McSwain

Indian Health Service

U.S. Department of Health and Human
Services '

Indian Health Service

801 Thompson Avenue, Room 440
Rockville, Maryland 20852

\%Q)I/A/E /g b¢ K /’/ﬂ/l.ﬂ-p

. —]:Tqudy EUEkhorst

Notice of Appeal - Tanana Chiefs Conference
Page 2
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CBCA
Fron-TANANA CHIEi  NFERENCE 10074523050 T-488 P02 F-355 .. .- -
Tanana Chiefs Conference
Chicf Perer Johs Tribal Building
142 First Avenne, Suire 600 RFCE;VED

Faishanks, Alaska 997014897 .
1907) 4528251 Fax: (907) 458-3850 7007 o7 29 P 247

CIVILIAN B0ARD Bim
CONTRACT A%’g’é
[ e ] _--_-12

October 28, 2005

Dr. Charles Grimm, Director S ==A
Indian Health Sexvice o BEn
Parklawn Building - g,‘ﬁ%‘
5600 Fishers Lane > =m
Rockville, Maryland 20857 o 27
® 25
Dear Dr, Grimm: - 83

'Re: Contract No. 243-96-6015
Compact No. 58G950032 ‘
Contract Disputes Act claim for coatract support costs duc in FY 199

The Tapana Chiefs Canference heysby claims the right 1o immediae payment of
$367,326, plvg interest, due und owing Yo the Tanana Chiefs Confercnce under the
pravjsion of the above-referenced contracy, as amended, in effect berween the parties for
fiscal year 1995 (“covered year”). This elaim is submined pursuant to the provisions of
the Contract Disputes Act, 41 U.S.C. § 601 &7 s=q. and §§ 110(a) and (d) of the Indian
Self-Dererminadon and Education Assistance Act, as amended (ISDA), for all damages
arising our of the failure of the Indian Health Service to pay full contract SUPROITt COSTS
(ingluding indirect costs iand direct coniract support costs).

The Tanana Chiefs Conference’s contracts and conwact amendments, the Tanana Chiefs
Conference’s funding agreements, the Tanana Chiefs Conference’s indirect cost
agreemenys and she Indian Self-Deteymination and Educarjon Assistanice Act during the
covered year obligated the United States to pay the Tanana Chiefs Conference no less
than the full amouny of contract suppor cosfs, including indireer costs and direct confract
SUPROTt cogts, assorjated with the Tanana Chicfs Confertnce’s operation of the Indian
Health Seyvice programs, functions, services and activities cperated by the Tanana Chiefs
Confarence under thie foregoing contract, as amended.

The Tanana Chiefs Conference asserts that HS failed 1o meet its contracmal and
stanutory obligations in two ways. First, JHS failed to pay the full amount of the Tanana
Chiefs Conference’s contract support cost requirement calculated pursnant 1o (HS's
policies, by epplying an unlawful policy limiting the torat amount that would be paid ro
Tanana Chiefs Conference. o :

Second, by the applicarion of IHS"s policies, IHS failed fo include in the calculation of
the Tanana Chiefs Conference’s contract support cost requirerent associared with this
contract thay was stick down by the Tenth Circuit in Ramah Navajo Chaprer v. Lujan,
12 F.3%, 1455 (10™ Cu. 1997). Specifically, IHS failed to adjust the indirect cost

hA]

Tanans Chefs Confirence 15 & wificd wuwce advancrmg Tnbal govermmens, economic and secial develupment, prowunng physical

and mental wellness, educeatanal opponumtics snd prokeenng langusge, Tudizensd and culum) valies,

EXHIBIT A - Page 1 of 12
DEF31244
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Oct-26-05 Od:44pn  From-TANANA CHIEF, HFEBENCE 18074503850 © T4 P03 F=355

amount calcujated by applylag the Tanana Chiefs Conference's indirect cost rate 10
account for the dilution in IHS's responsibiliry 10 pay indirect contract support costs
cansed by fhe ervoneous assumption (reflected in applicahle OMS circulars concerning
indirecy cost rares) that all agencies funding the Tanana Chiefs Conference’s congibuie to
the Tanana Chiefs Conference's indirect cost poal ap the full rate. By failing (0 make 2
further adjusiment, IHS violared irs conractual and starutory obligation to the Tanana
Chicfs Conference,'’

This claim seeks, without limitarion, all damages arising out of {HS's failure o pay full
confract SUppert costs as required by the ISDA and the Tanana Chiefs Conference's
coniracis. This claim is supporred by the originals of all contracts, contract

- modifications, funding agreements, amendments thereto, and indirect cost rae
agreements, all of which ate in the custody of the Govemment,

Please recall that, underthe teyms of the Pmmpt Payment Act, 31 US.C, § 611 and the
. Conuoact Dispwics Act, infersst is accruing on the amount due.

Tanana Chiefs Conferenice sent this clamx vo Pawick Smirh on October 11 2003, David
Low rewurmed the claims by his lerter of October 20, The nngmal claims and a copy of
Mr, Low™s cover lcuer are enclosed.

Smcerely,

" TANANA CHIEFS CONFERENCE

/(ﬂ/uéﬂ ¢ /ée/‘\\

Harold “Buddy” Brown, President and CEG

‘et Lloyd Miller, Soposky, Chambers, Sachse, Endmsoa & Penj. LLP

! To explain thxs element further, this claim includes a c!a:m for damages for the
shortfalls in payment of indirect costs associated with the Tanana Chiefs Canference’s

"ISDA conwucts arising from IHS's use or incorporation of 1 method, based upon OASC-
10 and OMRB Circular A-87, for dewmmng indirect cost rates which in each year: (a)
incinded funding pmv:ded by cerain agencies other than [HS and the BIA in the direct
cost Base, resulring in (b) a lower indirect cost rate which was then (c) applied o the
IHS's ponion of the direct cost base, resulting in (d) a dererminarion of an THS indirect
coRIract support cost entidement which was lower in amount than required by the ISDA
becavse (¢) the agencies wropgfully included in the direct cost base did nor fulJy pay, and
were known not to fully pay, supplemental indirect cosys.

EXHIBIT A - Page 2 af 12
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Oct-29=05 04:43nn  From~TANANA CHIEH NFERENCE 10074583850 O T-46y  P.04MAD F3SS

CERTIFICATION OF CONTRACT DISPUTES ACT CLAIMS

1. Harold “Buddy” Brown, President and CEQ, hereby certify as follows on behalf of the
Tanana Chiefs Conference:

1. 'The above claim is made in good faith;

2. The supponing data are accurat: and complete to the best of my knowledge;

3. The amouns requested accurately reflects the adjustment for which the Tanana
Chiefs Conference pelieves the Government is liable; and :

4. 1have been duly authorized 1o cenify this claim on behalf of the Tanana Chiefs
Conference.

DATED this 28™ day of October 2005.
TANANA CHIEFS CONFERENCE

Harold ~Buddy" Brown, President and CRO

s

EXHIBIT A - Page 3 of 12
DEF31246
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CERTIFICATE OF DELIVERY

1, Gloria Finney, swear of affirm under pepalty of perjury:

1. lam ap employee of the Tanana Chicfs Confercnce
2. Isent the originals of this document via centified mail to:

Dr. Charles Grimm, Director
Indian Health Service
Parklawa Buildiog

5600 Fishers Lane
Rockville, Maryland 20857

3, Ifaxed a teup and corvect capy of this docnment to the individual ideniified in par,
2 above, on the 28" day of October 2005,

'DATED this 28 duy of Octaber 2005.
,ﬂ) O e T NYCia,

Gioria Finney, Administranve Assistany

EXHIBIT A - Page 4 of 12
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DEPARTMENT OF HEALTH & HUMAN SERVICES Public Health Service

TR indlan Health Service
Juk & ¢ 2007 Rockvilile MD 20852

By Certified Mail, Return Receipt Requested

Mr. Jerry Isaac

President and Chairman

Tanana Chiefs Conference
Chief Peter John Tribal Building
[22 First Avenue, Suite 600
Fairbanks, AK 99701-4897

Subject: Coniract Disputes Act Claim for Contpact No. 58G950032
Contract Support Costs for Fiscal Year 1995 for the Tanana Chiefs
Conference (October 1, 1994 Through September 30, 1995)

Dear President Isaac:

This is in response to the Tanana Chiefs Conference (TCC) letter dated October 28, 2005, and
received on October 31, 2003, requesting a contracting officer’s decision under the Contract
Disputes Act (CDA) for fiscal year (FY) 1995. The TCC claims it is entitled to an additional
$367,326 in contract support costs (CSC), plus interest, under the provisions of the subject
contract and compact. The IHS notified the TCC by multiple fetters that more time was required
to research and respond to the CDA claims. Based on the facts and law presented below, the
Title 111 aspect of the FY 1995 claims is denied.

I. Description of Claims

The TCC claims, dated October 28, 2005, allege that the IHS paid less than its full CSC and
requests an adjustment of $367,326. The "FY 1995" claim was filed against the TCC’s Title 1
Contract (Number 243-96-6015) and Title 111 Compact (Number 58G950032), The Title 1

~ contract cited in the claim, however, did not start unti] October 1, 1995 (FY 1996), so it is not
applicable to a ¢laim for FY 1995 CSC. The Title IIl Compact started on January 1, 1995, and
was preceded by Title I Contract (Number 243 -89-0013). Funding was transterred from this
Title | contract to the Title 111 compact effective January 1, 1995. The FY 1995 Title 1 Contract
retained some funding for Tribes not participating in the Title 11l Compact and continued through
FY 1995. Both the Title I Contract and the Title 111 Compact were for general health services.
The TCC had another Title | contract (Number 243-93-0012) during FY 1995 for alcohol
program services. In responding to the FY 1995 claims, we will presume that the claims cover
the three agreements relevant to FY 1995; Compact Number 58G950032 and Contract numbers
243-89-0013 and 243-93-0012.

EXHIBIT A - Page 5of 12
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Page 2 - Mr. JW Isaac

The claim letter states your claim for FY 1995 is actually made in “two ways.” In fact, your
claim letter makes two separate claims. First, the TCC alleges that the “IHS failed to pay the full
amount of the Tanana Chiefs Conference’s contract support cost requircment calculated pursuant
to IHS’s policies, by applying an unlawful policy limiting the total amount that would be paid to
Tanana Chiefs Conference.” According to a January 17, 2006, Jetter, sent by the TCC’s Chief
Financial Officer, this “underpayment ¢laim” is for $209,155. The letter indicates that the
shortfall claim is based on amounts from the 1HS Shortfall Report and adjustments for pending
Indian Self-Determination (ISD) queue requests number 95-10 and 96-11. This contracting
officer’s decision responds to the portion of the underpayment claim against Title 111 Compact
Number 58G950032 (calculated as $184,057). The IHS will respond in a separate letter to the
Title 1 aspect of the FY 1995 underpayment claim against Contract Numbers 243-89-0013
(calculated as $16,732) and 243-93-0012 (calculated as $8,366).

Second, the TCC alleges that the “IHS failed to adjust the indirect cost amount calculated by
applying the Tanana Chiefs Conference’s indirect cost rate to account for the dilution in IHS's
responsibility to pay indirect contract support costs caused by the erroneous assumption
(reflected in applicable OMB circulars concerning indirect cost rates) that all agencics funding
the Tanana Chiefs Conference contribute to the Tanana Chiefs Conference’s indirect cost pool at
the full rate.” Due to the absence of available records and resources, the TCC was unable to
calculate exactly how much higher its indirect cost rate should have been, so it estimated a

2 percent underpayment “hased on an evaluation of the miscalculation amounts in the Ramah
‘Navajo settlement.” By multiplying the total THS program amount by 2 percent, the TCC
determined it is entitled to an additional payment of $367.326 in CSC. This contracting officer’s
decision responds to the portion of the miscalculation claim against the Title I1] Compact,
Number 58G950032 (calculated as $323,247). The IHS will respond in a separate letter to the
Title I aspect of the FY 1995 miscalculation claim against Contract Numbers 243-89-0013
(calculated as $29,386) and 243-93-0012 (calculated as $14,693).

According to the January 17, 2006, letter sent by the TCC’s Chief Financial Officer, the TCC’s
CSC “underpayment claim” is $209,155 and its CSC “miscalculation claim is $367, 326,” but
the TCC apparently did not include the amount of its underpayment claim in its total claim. The
total amount in the TCC’s claim letter is only $367,326, not $576,481, which would be the
product of both claims. However, we will address the FY 1995 claims as totaling $576,481.

EXHIBITA - Page 86( 12






