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| NTRODUCTI ON

Plaintiffs seek class certification in this case when they have
yet to identify even a single nenber of the supposed cl ass, when the
i ssues pertaining to each proposed class nmenber are as w dely
di sparate as their respective custon zed sel f-deterni nation contracts
with Indian Health Service ("IHS"), and when plaintiffs' interests
are so adverse to those of other purported class nenbers that sone
have actually sued to enforce the very policies that this |awsuit
would nullify. Their request for class certification should be
deni ed.

At issue in this case is whether plaintiffs are entitled to
federal funding to pay for certain costs (referred to as "contract
support costs") incurred by Indian Tribes or Tribal organizations in
operating newly self-adm nistered Indian health care prograns in
fiscal years 1996 and 1997. Defendants will denonstrate on the
merits that a statutory spending cap prevents IHS from payi ng
plaintiffs the new contract support costs that they seek. See
Omi bus Consol i dated and Enmergency Suppl enental Appropriations Act,
1999, Pub. L. No. 105-277, Sec. 314, 112 Stat. 2681. 2681-288 (1998)
(“Section 314"). Moreover, the Indian Self-Detern nation Act, 25
U S.C. 88 450-450n ("Act") as well as plaintiffs' contracts with IHS
for operating the health care progranms, restrict IHS authority to
make payments in excess of Congressional appropriations, as
plaintiffs seek here. In disputing defendants' interpretation of
their respective contracts and applicable law, plaintiffs seek class
certification and purport to represent a class of all other Tribes
"that did not receive full contract support cost funding at any tinme
from 1988 to the present.” Plaintiffs' Mtion for Class
Certification and for Approval of Class Notice ("PlI. Class Cert.
Mot i on").

It would be wholly inappropriate to certify this case as a
class action. First, in order to identify the purported nenmbers of
the class as plaintiffs have i nadequately defined it, the Court would
be thrust into a premature and i nproper consideration of the nmerits
of the case. Plaintiffs purport to represent a class of Tribes that
have not yet received “full” paynment of the contract support costs to
which they are entitled under their agreenments with IHS and under the
I ndi an Self-Determ nation Act ("ISDA"). The issue at the core of
this case, however, is what amount of contract support costs
plaintiffs are allegedly entitled to as a matter of |aw, given the
terms of their agreenents - which vary significantly - and governi ng
statutes. Therefore, the Court cannot certify a properly definable
class without running afoul of Supreme Court authority prohibiting
the pre-certification consideration of the nmerits.

Second, plaintiffs’ motion for class certification falls short
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of satisfying each of the four prerequisites set forth in Fed. R
Civ. P. 23(a). Plaintiffs’ inmproper class definition cripples their
attenpt to neet the nunmerosity requirenent: the nunmber of proposed

cl ass nenbers who have not received “full” contract support costs
will necessarily remain a nystery until this Court resolves the
merits of the case. |In the sanme vein, the named plaintiffs’ clains

| ack commnality with those of the purported class nenbers, for the
determ nation of whether a particular Tribe is entitled to “full”
contract support costs will entail particularized inquiries into the
facts and circunstances surroundi ng each Tribe’s individually

negoti ated agreements with IHS. The final two prerequisites of Rule
23(a) overlap, in that a proposed class representative's clains
cannot be typical of the class’s clainms, nor can adequate
representation be provided, if the interests of the representative
and the class are in conflict. Here, the mathematics are sinple and
pl ace the naned plaintiffs and the purported class nenbers directly
at odds. | HS is appropriated a fixed sumfor Indian health services,
SO an increase in the contract support costs paid to plaintiffs wll
result in a decrease in funds already conmtted to the other Tribes
that plaintiffs purportedly represent.

Third, plaintiffs have failed to denponstrate pursuant to Rule
23(b) (3) that class issues predom nate over individual issues, and
that a class action is the superior nmethod for resolving this case.
As mentioned above, a decision as to whether every purported class
menber is entitled to “full” contract support costs will drown the
Court in a multitude of inquiries regarding the terns of the Tribes’
respective agreenments with IHS, which may be at variance or even in
conflict with those of the naned plaintiffs or other prospective
class nenbers. This action would likely disintegrate into a | engthy
series of mni-trials that woul d unnecessarily burden the Court and
subvert the interests of judicial efficiency which class
certification is intended to serve.

For these reasons, as set forth nore fully below, plaintiffs’
notion for class certification should be deni ed.

BACKGROUND

The "Background” section contained in pages 6-24 of the
Menor andum i n Support of Defendants' Mtion for Summary Judgnment, and
in Opposition to Plaintiffs' Mtions for Sunmary Judgnent sets forth
the factual and | egal framework of this case and is incorporated
herein, as necessary.

ARGUMENT

"The cl ass-action device was designed as 'an exception to the
usual rule that litigation is conducted by and on behalf of the
i ndi vi dual nanmed parties only.'" General Tel. Co. of Southwest v.
Fal con, 457 U. S. 147, 155 (1982) ("Ealcon"), quoting Califano v.




Yamasaki, 442 U.S. 682, 700-01 (1979). A class action may not be
certified unless the trial court is satisfied, after "rigorous
anal ysis," that the prerequisites of Rule 23(a) have been net and
that the action falls within one of the three categories of Rule
23(b). See Falcon, 457 U.S. at 161. Plaintiffs bear the burden of
proving that they satisfy all prerequisites for class certification.
Rex v. Omnmens ex rel. State of Okla., 585 F.2d 432, 435 (10th Cir.
1978), cert. denied, 455 U. S. 941 (1982). Finally, even if the
requirenments of Rule 23 are satisfied, the decision of whether to
certify aclass is firmy commtted to the trial court’s discretion.
See Califano v. Yammsaki, 442 U.S. at 703. The perfunctory notion
that plaintiffs have filed in this case falls far short of satisfying
the requirements of Rule 23.
| . NO SUFFI ClI ENTLY DEFI NED OR ASCERTAI NABLE CLASS EXI STS

It is axiomatic that for a class action to be certified, a
“class” nust exist. Rutherford v. United States, 429 F. Supp. 506,
508 (WD. Ckla. 1977). Accordingly, as a threshold matter, the class
for which certification is sought nust neet a standard that is not
explicit in Rule 23, but is inplicit in the availability of the class
action as a tool of judicial efficiency in litigation: the proposed
cl ass nmust be ascertainable, i.e., susceptible to precise definition.
Lewis v. National Football Leagque, 146 F.R D. 5, 8 (D.D.C. 1992).
"This is to ensure that the class is neither anorphous nor
inprecise." 1d. "[T]he requirement that there be a class is not
satisfied unless the description of it is sufficiently definite so
that it is admnistratively feasible for the court to determ ne
whet her a particular individual is a nenber."” Davoll v. Wbb, 160
F.R D. 142, 144 (D. Colo. 1995); accord Rodriguez v. United States
Dept. of Treasury, 131 F.R. D. 1, 7 (D.D.C. 1990); Rappaport v. Katz,
62 F.R. D. 512, 513 (S.D.N. Y. 1974), quoting 7 C. Wight & AL Ml ler
Federal Practice and Procedure 8§ 1760 at 579-83 (1972). Plaintiffs’
proposed class definition fails to neet this nost basic standard.

Plaintiffs define their proposed cl ass as:

Al'l Indian tribes and tribal organizations operating IHS

prograns under contracts, conpacts or annual funding

agreenents authorized by the Indian Sel f-Determ nation

Act, as anended, 25 U. S.C. 8§ 450 et seq., that did not

receive full contract support cost funding at any tinme

from 1988 to the present.

Pl. Class Cert. Modtion at 1. Wth respect to this definition
plaintiffs explain that “[t]he tribes in this case seek damages for
the governnent’s failure to pay the full anopunt of 'contract support
costs’ that the Act and their contracts and annual funding agreenents
require.” Plaintiffs' Menorandum in Support of Mdttion for Class
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Certification and for Approval of Class Notice ("Pl. Class Cert.
Meno. ") at 2.

To determ ne class nenbership under plaintiffs’ definition, the
Court would be required to decide the legal merits of this case, and
the definition is therefore inappropriate. The central issue in this
action is whether IHS is obligated to provide plaintiffs with the
full amount of contract support costs they have requested,! despite
the statutory admonition, reiterated in plaintiffs’ contracts, that
| HS" provision of funds is “subject to the availability of
appropriations,” 25 U S.C. 8§ 450j-1(b), and despite the mandatory cap
on appropriations that are avail able to pay new contract support
costs for the two years in question here, see Section 314. The
“full” anpount of contract support costs to which plaintiffs are
entitled - in light of the provisions in their respective agreenents
with IHS, the Indian Self-Determ nation Act, and Section 314 - is the
| egal question at the very heart of this case.

To identify the menbers in plaintiffs’ proposed class of Tribes

t hat have been denied “full” contract support costs under the Act and
their agreenments, then, would require the Court to resolve the nmerits
of the conmplaint. That resolution would differ depending on the
circunmst ances of each prospective class nenber. However, a class

definition that requires the court to determne the nerits of the
conplaint prior to determ ning class nenbership is inproper under
Rule 23. See Crosby v. Social Sec. Admin., 796 F.2d 576, 579-80 (1st
Cir. 1986) (rejecting a class of individuals whose application for
soci al security benefits had not been considered “within a reasonable
ti me" because the "within a reasonable tinme" standard "makes cl ass
menbers inpossible to identify prior to individualized fact-finding
and litigation"); Hagen v. City of Wnnenucca, 108 F.R D. 61, 63 (D.
Nev. 1985) (denying class of individuals whose Constitutional rights
had been violated by a city policy holding that the class definition
“would require the court to determ ne whether a person's
constitutional rights had actually been violated in order to
determ ne whet her that person was a class nenber"). Moreover, for
the Court to pass on the nerits of plaintiffs’ clains at the class
certification stage in order to determ ne who was included in the
class would violate the Suprene Court’s prohibition against doing so.
Eisen v. Carlisle & Jacquelin, 417 U. S. 156, 177-78 (1974).

I n addition, as discussed below with regard to the commonality

1'As will be explained below in connection with the commonality
di scussion, the dollar anount of contract support costs requested by
any given Tribe is by no neans apparent fromthe face of the Tribe's
agreenment with IHS and is often ascertai nable only through conpl ex
factual and even | egal assessnents.
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requi renment, inquiring into the nyriad individualized questions of
fact and | aw underlying each Tribe s request for contract support
cost funding would hardly be “adm nistratively feasible.” Davol | v.
Webb, 160 F.R. D. 142, 143, 146 (D. Colo. 1995) (proposed class of
persons with "disabilities" necessarily includes individualized
inquiries and makes class definition "untenable"); see also Siner v.
Ri os, 661 F.2d 655, 669 (7th Cir. 1981) (because of problens in
identifying class nenbers, affirmed denial of certification of
proposed cl ass of persons "eligible" for energy bill assistance or
"di scouraged” from applying for assistance), cert. denied, 456 U. S
917 (1982). Moreover, if the merits of each individual case have to
be exam ned before class nmenbership can be ascertained, class
certification would fail to pronote the interests of efficiency which
class actions are intended to serve. See CGottlieb v. Wles, 11 F. 3d
1004, 1007 (10th Cir. 1993). Because the proposed class is so
i nadequately defined, class certification should be deni ed.
1. PLAINTIFFS HAVE FAI LED TO DEMONSTRATE PURSUANT TO RULE 23(a)
THAT THEY ARE QUALI FI ED REPRESENTATI VES OF THE PROPOSED CLASS

| ndi vidual litigants seeking to maintain a class action mnust
meet the prerequisites of Rule 23(a). See Falcon, 457 U.S. at 156;
Ceneral Tel. Co. of Northwest v. EEOC, 446 U.S. 318, 330 (1980).
Rul e 23(a) provides:

One or nore nenbers of a class may sue or be sued as

representative parties on behalf of all only if (1) the

class is so nunerous that joinder of all nenbers is

i npracticable, (2) there are questions of |aw or fact

common to the class, (3) the clainms or defenses of the

representative parties are typical of the clainms or

def enses of the class, and (4) the representative parties

will fairly and adequately protect the interests of the

cl ass.

Fed. R. Civ. P. 23(a). The failure to satisfy any one of these
requi renments precludes class certification. See Falcon, 457 U.S. at
161. Moreover, this Circuit inposes a "strict burden of proof on the
party seeking certification." Reed v. Bowen, 849 F.2d 1307, 1309
(10th Cir. 1988); Rex v. Owens, 585 F.2d at 435.

To denonstrate conpliance with the requirenents of Rule 23(a),
a plaintiff must provide direct support for each prerequisite. See
Hopper v. Schwei ker, 596 F. Supp. 689, 691 (M D. Tenn. 1984), aff’'d
nmnem , 780 F.2d 1021 (6th Cir. 1985), cert. denied, 475 U S. 111
(1986); Davoll v. Webb, 160 F.R. D. at 143. Conclusory avernents or
mere parroting of the elenments of Rule 23, as presented by the
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plaintiffs here, have been consistently rejected by the courts. See,
e.qg., Falcon, supra; Murrison v. Booth, 763 F.2d 1366, 1371 (1llth
Cir. 1985). Instead, plaintiffs nust make "a convi ncing
argument . . . for each requirenent,” Hopper v. Schweiker, 596 F.
Supp. at 691, and "provide information sufficient for the court to
make a reasonabl e judgnent” as to the class issue. Colburn v. Roto-
Rooter Corp., 78 F.R. D. 679, 681 (N.D. Cal. 1978). Here, plaintiffs
have failed to neet their strict burden of proof with respect to each
of the Rule 23(a) requirenents.

1. Plaintiffs Have Failed To Establish Class Nunmerosity

Rule 23(a)(1) requires plaintiffs to denonstrate that "the
class is so nunerous that joinder of all nenmbers is inpracticable.”
Nurmerosity may not be founded upon mere conjecture as to the size of
t he proposed class, Pigford v. Gickman, 182 F.R. D. 341, 347 (D.D.C
1998), and specul ative allegations that joinder is inpracticable are
not sufficient to satisfy this nunerosity requirenent. See, e.g.,
Marcial v. Coronet Ins. Co., 880 F.2d 954, 957 (7th Cir. 1989);
O Neil v. Appel, 165 F.R D. 479, 491 (WD. Mch. 1996); Liberty
Lincoln Mercury v. Ford Marketing, 149 F.R D. 65, 74 (D.N. J. 1993).
As this Circuit has observed, "there nust be presented sone evidence
of established, ascertainable nunbers constituting the class in order
to satisfy even the nost |iberal interpretation of the numerosity
requirement."” Rex v. Owens, 585 F.2d at 436 (enphasis supplied).

Here, plaintiffs nerely assert that the proposed cl ass
"consi sts of approximtely 329 tribes or tribal organizations
conprising the "[t]otal nunmber of Tribes [and] Tribal Organizations
[c]ontracting or [c]onpacting’ with IHS." PlI. Class Cert. Menon. at
5. However, plaintiffs fail to identify how many of these allegedly
contracting or conpacting Tribes "did not receive full contract
support cost funding at any tine from 1988 to the present,” PIl.
Motion at 1, and therefore fall within their proposed cl ass
definition. |Indeed, in fiscal year 1999, plaintiffs' exhibit
i ndi cates that twenty-seven of the Tribes on the list actually
recei ved contract support cost funding in excess of 100% PlI. Class
Cert. Meno. Exhibit 5.

The inmpossibility of determ ning how many Tribes on the |i st

did not receive “full” contract support cost funding follows directly
fromplaintiffs’ inproper proposed class definition. As discussed in
Section | above, what constitutes “full” contract support cost

funding is a legal conclusion to be reached by evaluating the terns
of plaintiffs’ individual agreenments in |light of the Indian Self-
Determ nati on Act and Section 314. Thus the |ikely nunber of class
menbers cannot be ascertained without a resolution of the |egal
nmerits of this case. Whether a proper, specifically defined class
(assum ng one exists) would nmeet the nunerosity requirenent is
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i npossi ble to discern because plaintiffs’ have not proffered such a
cl ass.

Aside fromthis insurnmountable defect, plaintiffs offer no
i ndi cati on of how many Tribes expressly agreed to be placed on I HS
priority list, or queue, for the payment of new contracts support
costs and are presumably at odds with plaintiffs in having consented
to |HS policy of distributing its limted funds on a first-cone-
first-served basis. Plaintiffs' purported class, which extends
backward to 1988, also fails to exclude putative class nenmbers whose
claims in this case are barred by the six-year general statute of
[imtations, 28 U S.C. § 2401. See National Ass'n of Gov't Enpl oyees

v. City Pub. Serv. Bd. of San Antonio, Tex., 40 F.3d 698, 716 (5th
Cir. 1994) ("Putative class nenmbers whose grievances are barred by
the statute of limtations or who cannot allege specific instances of
di scrimnation within the relevant tine frame cannot be counted
toward conputation of the class”). Additionally, plaintiffs
erroneously include proposed class nenbers all egedly claining
contract support paynments for years other than 1996 and 1997, but
plaintiffs lack standing to represent clainms originating in other
years.? See Falcon, 457 U. S. at 156 (“[A] class representative nust
be part of the class and 'possess the sane interest and suffer the
sanme injury' as the class nenbers”), quoting East Tex. Motor Freight
Sys., Inc. v. Rodriguez, 431 U. S. 395, 403 (1977); Warth v. Seldin,
422 U. S. 490, 498-99 (1975).

Finally, plaintiffs erroneously include "all" Tribes even
t hough nunmerous putative class nenbers already have cases invol ving
contract support cost issues either pending or finally adjudicated in
a nunber of federal courts or adm nistrative foruns across the
country.® Certification of the proposed class would inproperly

2 Gven the various anmendnents to the Indian Self-Determ nation
Act since 1988, the effects of other recently enacted statutes, see,
e.g., Section 314, and the nyriad variations in every annual
appropriations act, the inclusion of purported class nmenbers with
claims every year since 1988 would introduce a nultitude of
addi tional legal issues into this case that would only underscore the
| ack of commonality between plaintiffs' and the purported class
menbers’ cl ai ns.

3 See Ramah Navajo Sch. Bd., Inc. v. Babbitt, 87 F.3d 1338
(D.C. Cir. 1996) (challenging Departnment of Interior disbursal plan
for fiscal year 1995 contract support costs); Ramah Navajo Chapter v.
Lujan, 112 F.3d 1455 (10th Cir. 1997) (seeking additional indirect
contract support costs from Departnment of Interior for fiscal year
1989); Shoshone-Bannock Tribes of the Fort Hall Reservation v.
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interfere with the litigation of cases raising simlar or related
issues in other judicial districts. See Califano v. Yamasaki, 442
U.S. at 702. Also, Tribes that have received previous judicial

deci sions on their claims cannot be included in the class because
their clainm would be barred by principles of res judicata. See
Robertson v. Isonedix, Inc., 28 F.3d 965, 969 (9th Cir. 1994) ("The
doctrine of res judicata bars a party frombringing a claimof a
court of conpetent jurisdiction has rendered final judgnment on the
merits of the claimin a previous action involving the sane parties
or their privies").

Even if plaintiffs could identify an ascertainable nunber of
proposed cl ass nenbers, they have failed to denonstrate the
inpracticability of joinder. See Humyv. Dericks, 162 F.R D. 628, 634
(D. Haw. 1995) (Noting there is "no magic nunber," court declined to
certify 200 nmenber class where plaintiff had failed to denonstrate
that joinder was inpracticable). Plaintiffs argue that the all eged
geogr aphi cal di spersion of the proposed class would cause joinder to
be inpracticable. However, given the vagueness and i nprecision of
plaintiffs' proposed class, it cannot be ascertai ned where the
purported nmenbers reside. If plaintiffs had properly defined the
class so as to identify its menbers, each Tribe could be readily
naned and | ocated, so their alleged geographical dispersion would

Shal al a, 988 F. Supp. 1306 (D. Or. 1999) (seeking additional contract
support costs from I HS for 1996) (appeal pending); California Rural

I ndian Health Bd., Inc. v. Shalala, No. C-96-3526 DLJ (N.D. Cal.
filed Sept. 27, 1996) (seeking additional contract support costs from
| HS for fiscal years 1996 and 1997); Norton Sound Health Corp. v.
Shal al a, No. A00-080 CV (D. Ark. filed March 23, 2000) (seeking

addi tional contract support costs for fiscal year 1999 and all eging
IHS" failure to pay in accordance with the queue systen); Appeals of
Cherokee Nation of Okla. v. United States Dep't of Health and Human
Servs. (Indian Health Serv.), IBCA Nos. 3877-3879/98 (chall enging

| HS' denial of additional contract support costs for fiscal years
1994-96); Appeals of Seldovia Village Tribe v. Indian Health Serv.,

| BCA Nos. 3782, 3862-63/97 (challenging IHS denial of additional
contract support costs for fiscal years 1996-97); N nilchik
Traditional Council v. Director, Alaska Area Native Health Servs.,

| ndi an Health Serv., Docket No. IBIA 99-72-A (appealing |IHS
declination of contract support costs for fiscal year 1999). In

addi tion, IHS has received clainms under the Contract Disputes Act for
addi ti onal contract support costs fromthe Metl akatla I ndian
Communi ty, Southcentral Foundation, and Shoal water Bay Indian Tribe,
and clains fromthe Cherokee Nation of Okl ahoma for fiscal years
1998- 2000.
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pose no obstacle to joinder.* See Daigle v. Shell GOl Co., 133
F.R.D. 600, 603 (D. Colo. 1990); see also, O Neil v. Appel, 165
F.R. D. 479, 491 (WD. Mch. 1996).

Plaintiffs' conclusory assertion that the all eged geographi cal
di spersion would increase the financial burden on each class nenber
is both superficial and unavailing. Gven that plaintiffs are in
effect requesting about $125 million for the class in this |awsuit,
see Fitzpatrick Dec. § 19, it may reasonably be presuned that each of
t he purported 329 class nmenbers has a sizable claimand therefore a
strong notivation for individual action. Plaintiffs offer no
evi dence that the potential class nenmbers |ack financial resources
and the ability to institute their own actions. See O Neil v. Appel
165 F.R. D. at 490 (lnvestnments ranging from $12,500 to $300, 000
provi ded practical inpetus for maintaining individual action);
McMerty v. Burtness, 72 F.R D. 450, 453 (D. M nn. 1976) (Court
refused to certify a class nunbering 79 nenbers |ocated in seven
states, noting that each putative nenber had a substantial nonetary

interest in excess of $4000). |Indeed, any such claimis belied by
the fact, addressed previously, that there already have been and are
still a nunmber of such cases already pending. See supra n.3.

VWhile plaintiffs need not provide a precise nunber to neet the
requirements of Rule 23(a)(1l), they are obligated to provide sone
inkling as to the nunbers of persons they purport to represent. See,
e.g., Schwartz v. Upper Deck Co., 183 F.R. D. 672, 680-81 (S.D. Cal.
1999). Plaintiffs have provided the Court with no such information
to justify the assertion that the class is so nunerous that joinder
is inpracticable. See Wlliams v. Whlgemuth, 366 F. Supp. 541, 543-
44 (WD. Pa. 1973), aff'd, 416 U.S. 901 (1974). Nor should the Court
attenpt to fill in the blanks that left by plaintiffs. “Were, as
here, a plaintiff has nmade no attenpt to ascertain the size of the
class, courts have refused to engage in speculation on the issue of
nunmerosity.” O Neil v. Appel, 165 F.R D. at 490 (citing cases).
Plaintiffs have therefore left the Court "conpletely in the dark" as
to how many potential class nenbers are involved, WIlians v.

Wohl gemut h, 366 F. Supp. at 544, and class certification should be
deni ed.

4 This nationw de geographi cal dispersion augurs agai nst
nati onw de certification because a nunber of federal district or
appel late courts already have cases raising issues simlar to those
presented herein. See supra n.3. Under such circunstances,
nati onwi de class certification is inappropriate. See Califano v.
Yamasaki, 442 U.S. at 703.
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2. The Necessity For Assessing Each Contract Wth Respect To
Each Plaintiff And Proposed Class Menber |ndicates A Lack
O Commmonality

Cl ass status cannot be conferred where the allegations of a
conplaint arise from personal grievances, or factual circunstances or
occurrences peculiar or unique to the individual claimnt, and are
not shown to be a generalized condition for others. Patterson v.
General Mdtors Corp., 631 F.2d 476, 480-81 (7th Cr. 1980), cert.
deni ed, 451 U. S. 914 (1981). To show commpnality, plaintiffs nust
make a "specific presentation identifying questions of |aw or fact"
that are comon to their clainms and those of the class nmenbers they
seek to represent. Falcon, 457 U S. at 158. "Class relief is
"peculiarly appropriate' when the 'issues involved are conmon to the
class as a whole' and when they '"turn on questions of |aw applicable
in the same manner to each nenmber of the class.'" [d. at 155. The
commonal ity prerequisite "is subsuned under, or superseded by, the
more stringent Rule 23(b)(3) requirenent that questions common to the
class 'predom nate over' other questions.” Anchem Products, Inc. V.
W ndsor, 521 U. S. 591, 609, 623-24 (1997).

Plaintiffs cannot nmeet their obligation to show conmon i ssues
of law and fact because a determ nation of whether a Tribe received
“full” contract support costs (aside fromthe fact that plaintiffs’
use of the term*“full” constitutes a | egal conclusion)® would require
an exam nation of each contract with respect to each proposed cl ass
menber for every year in question. The Indian Self-Determ nation Act
does not prescribe or specify any particul ar anount that nmay be
considered “full” funding of contract support costs for any
particular Tribe or Tribal organization. Declaration of Ron B.
Demaray (“Demaray Dec.”) (attached) 1 2. The Act sinply prescribes
that contract support costs shall consist of the “reasonable” anmpunt
for activities which must be conducted by the Tribal organization as
a contractor to ensure conpliance with the terns of the contract and
prudent managenent. 1d.; 25 U.S.C. 450j-1(a)(2); see Ranah Navajo
Chapter v. Lujan, 112 F.3d at 1461 (Subsection (a)(2) "fails to
define 'reasonable costs'").

Neither is there standard | anguage on contract support costs in

| HS® contracts, conpacts and annual funding agreenents (“AFA’S).

Demaray Dec. T 4. Instead, individual negotiations with each Tribe
or Tribal organization are conducted on a government to governnent
basis. 1d. AFAs are negotiated each year with all Tribes and Tri bal

5 For purposes of discussing class certification, defendants
take “full” to nean the total sum of contract support costs requested
by a Tribe in a given year
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organi zations. 1d. Language regarding the provision of contract
support costs in these AFAs can and does differ substantially as a
result of these individual negotiations and can vary from one year to
t he next even for AFAs with the same Tribe or Tribal organization.
Id. Generally, there is no agreenent on the face of any given
contract providing a dollar figure for "full" contract support costs
that IHS will pay. 1d. Thus the Court would be required to conduct
a conplicated, in-depth analysis of every class nmenbers’ claimfor
“full” contract support costs in order to determ ne whether paynent
was warr ant ed.

For exanpl e, many agreenents state a dollar figure that
i ncludes contract support costs but also contains clauses in which
the Tribe specifically agrees to forego i mmedi ate paynent of new
contract support costs and have its request placed on a priority list
or queue, in accordance with IHS s allocation policies set forth in
| ndi an Sel f - Det erm nati on Menmorandum (I SDM) 92-2 and IHS Circul ar 96-
04. 1d. T 5. 1In one such agreenment the parties "acknow edge[d] that
the IHS intends to pay contract support costs according to |IHS
Circular 96-4." Demaray Dec. § 5; id. Exhibit A. Wth respect to
t hat agreenent, the Tribal organization actually sued IHS to enforce
t he queue system 1d. 1 6. Having reached the top of the list, the
Tri bal organization was in a position to recover nore funding through
t he queue than it would have received under a different distribution
met hodol ogy that IHS had recently adopted. 1d. f 6; id. Exhibit B.

Many agreenents set forth a dollar figure for contract support
costs which IHS agrees to pay but also include clauses providing that
the Tribe does not waive a right to contract support costs under
Section 106(a)(2) of the Indian Self-Determ nation Act. Demaray Dec.
T 7. One such agreenent states: "“Nothing in this provision shall be
interpreted to waive NSHC s right to be paid the contract support
costs to which it is entitled in accordance with section 106(a)(2) of
the Indian Self-Determ nation Act.” 1d.; id. Exhibit A Since
Section 106(a)(2) nerely states that contract support costs are to be
provided in an ampunt that is "reasonable" for the activities to be
conducted, 25 U S.C. 8§ 450j-1(a)(2), the Tribe's agreenent prescribes
no definite amount for "full"™ funding. Demaray Dec. | 7.

Sone agreenents for contract support costs on Tribal "shares" of
Area or Headquarters adm nistrative support functions, see
Decl aration of Carl L. Fitzpatrick ("Fitzpatrick Dec.")® § 15, tie
the cal cul ati on of contract support to estimted amounts for Tri bal
shares to be assumed by the Tribe or Tribal organization in upcom ng

6 This Declaration is attached as Exhibit E to the Menmorandum in
Support of Defendants' Motion for Summary Judgnent, and in Opposition
to Plaintiffs' Mtions for Summary Judgnent.
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fiscal years. Demaray Dec. 1 9. The annual funding agreenents
provi de that requests for contract support on estimted anounts for
Tri bal shares will be placed on the queue at a particular priority
date. 1d. Like the Norton Sound |awsuit, the Metlakatla Indian
Community has al so brought a claimto enforce the queue system for
fiscal year 1999. 1d.; id. Exhibit C. The IHS decision on this

cl ai m provi des anot her exanple of the particularized analysis
necessary to resolve such a claimfor contract support costs. [d.
7 9.

Sone agreenents do not state any specific dollar amunt for
contract support costs but sinply cite the Indian Self-Determnation
Act provisions and indicate that the parties have not agreed on the
ampunts to be paid or the method and process for cal cul ati on and
paynent of contract support costs under the AFA. 1d. T 10. One such
agreenent expressly states: "The parties have not agreed on the
ampunts to be paid or the nmethod and process for cal cul ati on and

payment of contract support costs under this AFA." 1d. § 10; id.
Exhi bit D.
Sone agreenents provide that contract support will be paid in

accordance with a negotiated indirect cost rate, subject to the
avai lability of funds, and consistent with I HS contract support cost
policy. 1d. § 11. One agreenent of this type provides that "[t] he
anmount of funds allocated to the Nation under this annual funding
agreenent for contract support shall be established and paid based
upon determ nation of the actual interagency negotiated rate, subject
to the availability of funds, consistent with |IHS contract support
cost policy."” 1d. § 11.

An indirect cost rate is negotiated annually by the Tribe or
Tribal organization either with the Ofice of the Inspector Ceneral
in the Departnent of the Interior or the Ofice of Cost Allocation in

t he Departnment of Health and Human Services. 1d. 1 12. Tribes may
recoup under-recoveries in indirect costs in future years based upon
subsequent year adjustnents to indirect cost rates. 1d.

Furthernore, rate agreenents require that pass through costs and

capi tal expenditures be deducted fromthe program base amobunts before
applying the rate. 1d. The Seldovia Village Tribe has sued for
addi ti onal contract support funds associated with its ongoing
programs as a result of a subsequent change in its indirect cost

rate. 1d.; id. Exhibit F. In order to ascertain what |IHS would owe
if “full” paynment were now required, a conplicated cal cul ation would
be necessary to resolve this dispute. 1d.  12.

The above exanpl es denonstrate that Tribal agreements with IHS
with respect to contract support costs vary based on individual
negotiations. 1d. T 13. The agreenents provide anobunts to be paid,
generally in accordance with IHS policies, but do not specify

- XX_



particul ar anounts to be paid as “full” contract support under the
| ndian Sel f-Determ nation Act. [|d. Ascertaining such an anmount at
this point in time would require particularized assessnents of the
circunstances pertaining to each Tribe and Tribal organization for

every year in question. |d.
The individualized nature of the clains of each plaintiff and
t he separate, discrete and unrelated determ nations that will have to

made with respect to each instance of all eged underpaynment
illustrates the absence of conmmon issues in this case. The necessity
for such individual and discrete inquiries makes these clains
i nappropriate for class action treatnment. See Boughton v. Cotter
Corp., 65 F.3d 823, 827-28 (10th Cir. 1995) (In suit alleging
exposure to hazardous urani um em ssions, individual questions
concerni ng cause and extent of injury predom nated over connon
gquestions of liability, and class certification was properly denied);
Meyers v. South Western Bell Tel. Co., 181 F.R D. 499, 506 (WD
Okl a. 1997) (Class certification was unjustified where the court
woul d have to prove a preponderance of individual issues regarding
the individual plaintiff's clainms of fraud and m srepresentation in
sal e of telephone service); Moore Video Distribs., Inc. v. Quest
Entertainment, Inc., 823 F. Supp. 1332, 1339 (S.D. M ss. 1993)
(Breach of individually negotiated contracts with different terns at
different times by a corporate defendants woul d pose a situation
requiring individualized proof that was i nappropriate for class
certification).” "Individual rather than class litigation is the
best way to resol ve person-specific contentions when the stakes are
| arge enough to justify individual suits.” Frahmyv. Equitable Life
Assurance Soc'y of the United States, 137 F.3d 955, 957 (7th Cir.
1998); see also Anchem Products, Inc. v. Wndsor, 521 U. S. at 617.
Mor eover, the prospect in this kind of case that unique,
particul ari zed defenses would be raised that relate only to
individual clainms simlarly renders class certification

" See also Inre Am Med. Sys., lInc., 75 F.3d 1069, 1081 (6th
Cir. 1996) (Plaintiffs failed to prove commonality in products
liability suit, where plaintiff's clains of defect would differ
dependi ng upon the nodel and the year it was issued, and proof would
vary fromplaintiff to plaintiff because conplications with device
could be due to a variety of factors); Boley v. Brown, 10 F.3d 218,
223 (4th Cir. 1993) (Class certification was properly denied in
action chall enging agency's failure to give adequate notice to
borrower of foreclosure proceedings, since the determ nation of
whet her adequate notice was actually given and, if not, whether any
harm resul ted depended upon consi deration of the unique circunstances
pertinent to each class nenber).
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i nappropriate. See J.H Cohn & Co. v. Anerican Appraisal Assocs.,
Inc., 628 F.2d 994, 999 (7th Cir. 1980); Hardin v. Harshbarger, 814
F. Supp. 703, 708 (N.D. Il1l. 1993); Bishop v. New York City Dept. of
Hous. Preservation and Dev., 141 F. R D. 229, 238 (S.D.N. Y. 1992).
Finally, because the Court would not be confronted with any common
questions of law and fact in the resolution of these clains -- but
i nstead woul d have to make exhaustive eval uati ons of each Tribe's
i ndi vidual claim-- certification of a class in this action will not
advance "the efficiency and economy of litigation which is a
princi pal purpose of the procedure.” Anerican Pipe & Constr. Co. V.
Ut ah, 414 U. S. 538, 553 (1974); see also Falcon, 457 U. S. at 159;
Gottlieb v. Wles, 11 F.3d at 1007. Accordingly, class certification
is inmproper here.

3. Ant agoni stic Interests Between And Anong The Class And Its

Representatives Bar A Finding O Typicality

The cl ass representatives' clains nmust be typical of the
putative class's claims. Edgington v. R. G Dickinson and Co., 139
F.R D. 183, 189 (D. Kan. 1991). Specifically, "the class
representative nust be part of the class and ' possess the sane
interest and suffer the same injury' as the class nenbers."” Falcon,
457 U.S. at 156. The requirenment of typicality dovetails into the
requi renment of adequacy of representation. See Penn v. San Juan
Hosp., Inc., 528 F.2d 1181, 1189 (10th Cir. 1975).8 Consequently, an
i nportant part of typicality is the inquiry into whether the
representative's interests or clains are antagonistic or adverse to
t hose of the class. 1d.; Edgington, 139 F.R D. at 189.

The named plaintiffs in this action are directly at odds with
each other and every other purported class nmenber in conpeting for

IHS' finite appropriations to pay their "full" contract support
costs. An increase in contract support cost paynents to one Tri be
will necessarily result in a decrease in funding for other Tribes or

Tri bal progranms. Thus the interests of each plaintiff and cl ass
menber are antithetical to one another.
For example, for IHS to have paid the Cherokee Nation

addi tional contract support costs of $3.4 mllion in 1997, which is
t he approxi mate anmount clainmed in the conplaint, see Conplaint Y 31-
32, IHS woul d have been required to deduct $3.4 mllion from funding

8 "The adequacy-of-representation requirenment 'tend[s] to nerge
with the commonality and typicality criteria of Rule 23(a), which
'serve as gui deposts for determ ning whether . . . maintenance of a
class action is econom cal and whether the named plaintiff's claim
and the class clains are so interrelated that the interests of the
class nmenbers will be fairly and adequately protected in their
absence.'" Anchem Products, Inc. v. Wndsor, 521 U. S. at 626 n. 20.
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t hat was ot herw se obligated, for exanple, to the di abetes program

t he epi dem ol ogy center, and dental and nental health services.
Fitzpatrick Dec. § 18. That noney was distributed to the area
offices on a recurring basis to be spent for these and ot her
services, or it was kept in the Headquarters reserve fund for needs
that arose in those categories during the year. [1d. Wen

di stributed, the funding was used either for IHS direct operation of
prograns or for the Tribes’ operation of the prograns pursuant to
their self-determ nation contracts.?®

Wth respect to plaintiff Shoshone, IHS would simlarly have
been required to take away funding from other Tribes or progranms in
t he amount of $3.5 million in order to pay Shoshone the total
addi ti onal contract support costs it is claimng for 1996 and 1997.
Conpl ai nt T 14-15; Fitzpatrick Dec. § 18. On a class-wide scale, if
| HS were required to pay the requested shortfalls in contract support
costs to every Tribe that was a party to a self-determ nation
contract or conpact in 1996 or 1997, |IHS would be required to deduct
$125 mllion from anounts supporting other Tribal prograns.
Fitzpatrick Dec.  19.

Since any relief granted to the nanmed plaintiffs in this case
woul d be detrinmental to the interests of the other proposed class
menbers, plaintiffs’ clains are not typical of the putative class’s
claims (nor can plaintiffs adequately represent the interests of the

9 This discussion of contract support costs concerns the clains
of plaintiffs Cherokee and Shoshone for additional contract support
costs arising fromtheir new and expanded prograns (“new’ contract
support costs). However, plaintiff Cherokee is simlarly in conflict
with other purported class nenbers - as well as plaintiff Shoshone -
as to its claimfor additional contract support costs for already
"exi sting" programs, for which Cherokee and the other purported class
menbers are already receiving funding. See PlI. 1st Menp. at 21-22.
Cherokee received no increase in its existing contract support costs
in 1997 beyond the anmobunt it had received the previous year, because
t he Okl ahoma Area Office received no increase in its allocations for
contract support costs between 1996 and 1997 and was therefore
wi t hout additional funds to distribute. Fitzpatrick Dec. Y 27-29.

If IHS were to provide Cherokee with nmore than $1.6 mllion in

addi tional indirect contract support costs which Cherokee is claimng
for its existing progranms, |HS would be required to reduce the funds
provided to other Tribes or used for Tribal prograns. Fitzpatrick
Dec. 1 29.
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class).!® See Anchem Products, Inc. v. Wndsor, 521 U S. at 626 (In
asbestos litigation involving |imted conpensation funds, the
interest of the currently injured in receiving generous inmmedi ate
payments conflicted with the interest of exposure-only plaintiffs in
ensuring an anple fund for the future, so named parties could not
adequately represent the class); General Tel. Co. of the Northwest,
Inc. v. EEOC, 446 U.S. 318, 331 (1980) (In enploynment discrimnation
litigation, same plaintiff could not adequately represent class given
that conflicts m ght arise between enployees and applicants who, if
granted relief, would conpete with enployees for benefits or
seniority); Rivera v. Fair Chevrolet Geo Partnership, 168 F.R D. 11,
12 (D. Conn. 1996) (Were nanmed plaintiff insisted on a ful

i ndi vidual recovery fromthe class award, while the rest of the class
woul d receive a substantially |ower pro rata award, the naned
plaintiff's interests were antagonistic to the class, and he was not
an adequate class representative).

In addition to the foregoing considerations, the interests of
the nanmed plaintiffs are antithetical to those of the putative class
menbers who expressly consented to be placed on IHS queue and await
their turn for "full" paynent of new contract support costs. Unlike
the named plaintiffs, those Tribes have not opposed the queue system
and in fact, some have actually sued to enforce it. Demaray Dec.

19 6, 9. See East Tex. Mdtor Freight Sys., Inc. v. Rodriguez, 431
U.S. at 405 (Named plaintiffs were not appropriate class
representatives given conflict between putative class nenbers who
voted to reject nerger of collective bargaining units and the demand
in plaintiffs' conplaint for just such a nerger); Muyfield v. Dalton,
109 F.3d 1423, 1427 (9th Cir. 1997) (Naned plaintiffs who objected to
agency program could not properly represent a class conprised of

t hose who participated in it, which undoubtedly included people who
did not oppose it and in fact approved of it and wi shed the policies
fully enforced); see also General Tel. Co. of the Northwest, Inc. v.
EEOC, 446 U. S. at 330 ("The typicality requirenent is said to limt
class clainms to those fairly enconpassed by the named plaintiff's
clains").

Finally, in light of the specific fact-based issues arising
from each all eged instance of underpaynent, the naned plaintiffs
likely will focus on their own particul ar cases rather than issues
common to all nmenbers of the proposed class. Thus "plaintiffs'

10 pPlaintiffs may argue that the Judgnment Fund is available to
pay their additional contract support costs. However, the resol ution
of that |egal question would necessitate an inperm ssible inquiry
into the merits of this case. See Eisen v. Carlisle & Jacqueline,
417 U. S. at 177.
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energies may end up being directed toward presenting and defendi ng
their individual clainms at the expense of the class.” Allen v. City
of Chi cago, 828 F. Supp. 543, 553-54 (N.D. Il1l. 1993) (citations
omtted); see also Edgington, 139 F.R D. at 194 ("[W hen the
representatives are subject to unique defenses that predictably wll
becone a major focus of litigation then class certification should be
denied"). For all these reasons, plaintiffs have failed to neet
their burden of showing that their clainms neet the typicality
requirenment.

4. Plaintiffs WIIl Not Adequately Represent The Cl ass

Rule 23(a)(4) requires the class representatives to be in a
position to protect fairly and adequately the interests of the class.
Edgi ngton, 139 F.R D. at 190. The requirenment is broken down into an
eval uati on of whether the representative's clains are sufficiently
interrel ated and not antagonistic with the class's clains as to
ensure fair and adequate representation, and whether the
representative's counsel is conpetent. Falcon, 457 U S. at 157 n. 13;
In Re Am Med. Sys., Inc., 75 F.3d at 1083; Edgington, 139 F.R D. at
190; see also Anchem 521 U.S. at 625 ("The adequacy inquiry under
Rul e 23(a)(4) serves to uncover conflicts of interest between nanmed
parties and the class they seek to represent").

As denonstrated above in the discussion concerning the
overl apping typicality requirement, the interests of the named
plaintiffs may well be antagonistic to the interests of the renainder
of the class and even to each other. See Fitzpatrick Dec. T 3-5, 9,
17-19. Consequently, they cannot neet the first criterion of the
adequacy or representation inquiry, and no class should be certified.
See General Tel. Co. of the Northwest, Inc. v. EEOC, 446 U S. at 331
("[T] he adequate-representation requirenent is typically construed to
foreclose the class action where there is a conflict of interest
bet ween the nanmed plaintiff and the nenbers of the putative class").

In addition, while defendants recognize that plaintiffs’
attorneys have abundant famliarity with the Indian Self-
Determ nation Act and has litigated nunerous cases thereunder, in
this case, the adequacy of their representation should not be
presuned. Although they had al nost a year to nove for class
certification, plaintiffs failed to nove for class certification
until ordered by the Court, even after defendants objected, and
despite the requirenent that the class certification issue be decided
"[a] s soon as practicable"” after the commencenent of this action.
Fed. R Civ. P. 23(c)(1); see Horn v. Associated Whol esale G ocers,
Inc., 555 F.2d 270, 273 (10th Cir. 1977) (requiring “the earliest
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possi bl e determ nation" of the class action issue).! This om ssion
on the part of plaintiffs' counsel placed potential class nenbers in
j eopardy of not receiving tinely notice of the class proceedings.
See Horn, 555 F.2d at 274 ("Part of the rationale for early class
status determ nation lies in the need for tinmely notice to be given
to interested parties under other provisions of Rule 23"); see, e.q.
Fed. R Civ. P. 23(c)(2), (d)(2), (e). It also risked the reversa
of a potential decision favorable to the class. See Eisen, 417 U S.
at 177; Horn, 555 F.2d at 273. This failure to protect the interests
of the purported class therefore calls into question the adequacy of
representation provided by plaintiff' counsel. See East Tex. Mbtor
Freight Sys., Inc. v. Rodriguez, 431 U S. at 405 ("[T] he nanmed
plaintiffs' failure to protect the interests of class nmenbers by
moving for certification surely bears strongly on the adequacy of the
representation that those class nenbers m ght expect to receive")
(citing cases).

The Suprene Court has said that the representation that unnaned

class menbers will receive nust be carefully exam ned w t hout
i ndul gi ng the assunption that if the class were certified ""all wll
be well for surely the plaintiff will win and manna will fall on al

menbers of the class. Fal con, 457 U. S. at 161, quoting Johnson v.

Georgia Hi ghway Express, Inc., 417 F.2d 1122, 1127 (5th Cr. 1969).

In view of the foregoing, the Court should indulge in no such

assumption here. 1In sum plaintiffs have failed to show that they

woul d adequately represent the proposed cl ass.

[11. PLAINTI FFS HAVE FAI LED TO SATI SFY THE REQUI REMENTS OF RULE
23(b) (3)

A class may not be certified pursuant to Rule 23(b)(3) in the
absence of a showing by the plaintiffs
that the questions of |law or fact common to the
menbers of the class predom nate over any
questions affecting only individual nenbers,
and that a class action is superior to other
avai l abl e methods for the fair and efficient
adj udi cation of the controversy. The matters
pertinent to the findings include: (A) the
interest of nmenbers of the class in

11 Conpoundi ng this om ssion, plaintiffs even urged the Court,
over defendants' objection and notw t hstandi ng cl ear Suprenme Court
and Tenth Circuit authority to the contrary, to resolve the nerits of
the case prior to determ ning whether a class should be certified.
See Eisen v. Carlisle & Jacqueline, 417 U S. at 177; Horn v.

Associ ated Whol esale Grocers, Inc., 555 F.2d at 273.
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individually controlling the prosecution or
defense of separate actions; (B) the extent and
nature of any litigation concerning the
controversy already comenced by or agai nst
menbers of the class; (C) the desirability or
undesirability of concentrating the litigation
of the clainms in the particular forum (D) the
difficulties likely to be encountered in the
managenent of a class action.

Fed. R Civ. P. 23(b)(3).

There are two essential elenments in a section (b)(3) inquiry.
First, plaintiffs nust denonstrate not only that common questions of
| aw or fact exist in the class under Rule 23(a), but that these
guestions predom nate over individual questions in the case. Esplin

v. Hrschi, 402 F.2d 94, 98 (10th Cir. 1968). Second, plaintiffs

must denonstrate that the proposed class action is the superior
nmet hod of handling the clainms of the class nmenbers. 1d. Plaintiffs
cannot make either showi ng here. Their failure to satisfy the
requi renents of Fed. R Civ. P. 23(b)(3) is, standing alone, reason

to deny class certification.

1. | ndi vi dual Questions Predom nate In The
Proposed Cl ass Action

To support their argunent that a class should be certified
under Rule 23(b)(3), plaintiffs nmerely assert that the class nenbers
have the sane basic claimfor unpaid contract support costs and that
t he governnment's defense of unavail abl e appropriations wll not

differ. PlI. Class Cert. Meno. at 11. This conclusory statenent,
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however, conpletely brushes aside the fact that whether each
plaintiff is in fact owed the "full" amunt of contract support costs
set forth in the respective Tribal agreenents nust be assessed on a
case-by-case basis, since neither the Indian Self-Determ nation Act
nor those agreenments spell out the answer to the question. An

expl anation of the fact-specific issues that mght arise with respect
to each contract is set forth above in the “typicality” discussion
and need not be repeated here. See also Demaray Dec. 91 2-13.

Thus the allegedly common issue concerning plaintiffs’
entitlement to “full” contract support costs is in fact |aden wth,
and dependent upon, nunerous individual questions and circumstances.
These individual issues would not nerely predom nate over any all eged
cl ass issues, but rather, would overwhel mthem Adjudicating these
i ndi vidualized clainm would cause this proposed class action to
"degenerate in practice into nultiple lawsuits separately tried."

Fed. R Civ. P. 23(b)(3), Adv. Comm Note (1966); see Anchem 521

U.S. at 624 (G ven the nunber and significance of questions peculiar
to the several categories of class nmenbers, and to individuals within
each category, any overarching dispute about the health consequences
of asbestos exposure could not satisfy the Rule 23(b)(3) predon nance

standard); Boughton v. Cotter Corp., 65 F.3d at 828 (\Where injuries

and liability could differ for individual plaintiffs, trial court

properly determ ned not to certify under Rule 23(b)(3)); Zapata v.
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|BP, Inc., 167 F.R. D. 147, 166 (D. Kan. 1996) (Where damages

conputation would require separate "mni-trials,"” individual danages
determ nations word predom nate over commpn issues). As a
consequence, certification under Rule 23(b)(3) should be denied.

2. A Class Action Wuld Not Be Superior For The

Fair And Efficient Adjudication O The
Cont roversy

The managenent difficulties attending the adjudication this
case as a class action would be antithetical to the objective of
judicial efficiency that underlies the treatnent of cases as class
actions. The class action device is not appropriate when it cannot
achi eve sufficient "economes of tine, effort, and expense." See
Anchem 521 U.S. at 615; Gottlieb, 11 F.3d at 1007. The nunber of
purely individual questions in this matter precludes such econom es.

See Castano v. Anerican Tobacco Co., 84 F.3d 734, 745 n.19 (5th Cir.

1996) ("The greater the nunber of individual issues, the less |likely
superiority can be established").
Nor woul d individual |awsuits, which are the superior nethod

for resolving this case, be a waste of judicial resources.! Courts

12 Plaintiffs' claimthat only one other federal court action
concerning IHS contract support cost issues has ever been filed, PI.
Meno. at 11-12, is erroneous and m sl eading. See supra n.3.
Regar dl ess of whether the action is in a federal or adm nistrative
forum and regardless of whether it is against the Departnent of
Interior or IHS, the issues raised may be simlar to those raised by
the purported class nenbers in this case. Therefore, class
certification could interfere with those actions and conplicate these
proceedi ngs. The nunber and variety of issues surrounding contract
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woul d not be adjudicating identical issues in different foruns;
rather, they would be analyzing each Tribe's individual circunstances
with respect to the alleged underpaynent of contract support costs.
This separate assessnment of the individual questions in the matter is
the fair and superior nmethod of adjudicating these controversies,
especially given the logistical difficulties of conducting individual
inquiries with respect to potential plaintiffs spread across the
country.

Al'l of these factors denonstrate that the proposed class action
is not superior to individual |awsuits for the "fair and efficient”
adj udi cation of the matters in controversy. Because individual
guestions also predom nate over any commpon questions in this matter,

t he proposed class action does not satisfy the requirenments of Rule
23(b)(3). 1%

CONCLUSI ON

For the reasons set forth above, plaintiffs’ notion for class

certification should be deni ed.

support costs that have pronpted these other actions and that involve
proposed class nenbers only reinforce the fact that a class should
not be certified.

13 Plaintiffs cite Ramah Navajo Chapter v. Lujan, No. ClV 90-
0957LH (D.N.M Nov. 18, 1993), to support their argunent that class
certification is justified. Wether or not that case is anal ogous
(which plaintiffs fail to explain), if the considerations before that
district court were identical to the considerations before this
Court, then class certification in Ramah was clearly erroneous. 1In
any event, that decision is not binding on this Court.
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