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By this motion for partid summary judgment, the plaintiffs Shoshone-Paiute Tribes
of the Duck Valley Reservation (Tribes) and Cherokee Nation of Oklahoma (Cherokee Nation)
seek to establish theliability of defendants on the first and second causes of action: Under these
claims, plaintiffs seek damages based on both the Indian Sdlf-Determination and Education
Asgstance Act (25 U.S.C. 8450 et seq, “ISDA”) and the parties' contractual agreements. The
Tribes seek to recover for the defendants failureto pay the full amount of “contract suppor
costs’ required to be paid by law in connection with the plaintiffs' administration of various federal
hospitals, clinics, outpatient programsand medical referral programs. The issue inthis motion
focuses on whether infiscal years 1996 (for the Shoshone-Paiute Tribes) and 1997 (for both
Tribes) the defendants unlawfully failed to provide the Tribeswith“ contract support cost” funding
specified by law and by contract to cover the full costs of carrying out the government’ shealth
care programs.

As demongtrated below, the ISDA could hardly be clearer that contract suppor
costs are an “entitlefment],” are “required to be paid,” “shall [be] add[ed] to the contract,” and
“shall not beless than the amount determined” under the Act. These unambiguous provisions have
been universaly interpreted to impose upon the defendants the legal obligationto fully fund such
costs. Although the ISDA’ s exhaustive legidlative history confirmsthat Congress plainly promised
tribes full contract support cost funding through this mandatory language, the defendants contend

that Congress at the same time undercut that very promise by a sngle sentence which neither

! The defendants include the United States, the Secretary of the U.S. Department of
Hed th and Human Services and the Director of the Indian Health Service. The proposed class
generally includes all other tribes who received less than their full amount of contract suppor
entitlements from 1988 to the present.



addresses the required amount of funding nor receivesany mention atall inthat history. Aswe
demongtrate below, thisdevious scheme imputed to Congress by the defendants—promising
contract support coststo the tribesonly to make that promise illusory—does not withstand
scrutiny.?
. STATEMENT OF FACTS

A statement of material facts as to which plaintiffs believe no genuine issue existsis
set forth in Exhibit 1.

. INTRODUCTION, OVERVIEW AND HISTORY OF THE INDIAN SEL F-
DETERMINATION ACT’'S“CONTRACT SUPPORT COST” PROVISIONS

The Indian Self-Determination Act of 1975 is the cornerstone of this Nation's modern policy of
promoting tribal autonomy and self-governance over the discredited dependence and paternalism of the past. 25
U.S.C. §450(a). In furthering this enlightened policy, Congressin the ISDA took the remarkable and unprecedented
step of requiring the Indian Health Service® to turn over the direct operation of its federal programsto any Indian tribe

that electsto run those programs for its people.* 25 U.S.C. § 450f(a)(1). The Act thus requires the defendants in this

2 Concurrently herewith the plaintiffs are filing a separate Motion for Summary

Judgment on Plantiffs Third Cause of Action, seeking a declaration that section 314 of the
Omnibus Consolidated and Emergency Supplemental Appropriaions Act for Fiscal Year 1999,
Pub. L. No. 105-277, 112 Stat. 2681, does not affect the defendants' liability under thefirst two
causes of action. If the Court rulesin favor of the plaintiffs on both motions, the partieswill then
move forward with further proceedingsinvolving dass certification and quantification o

damages.

3 This brief uses the terms “ Secretary” and “ Indian Health Service” interchangeably,
because the ISDA’s mandates aredirected in part to federal Indian programs operated by the
Secretary of the Department of Heath and Human Services (DHHS), and within DHHS those
programs are carried out by the Indian Health Service.

4 S. Rep. No. 100-274 at 6 (1987), reprinted in 1988 U.S.C.C.A.N. at 2625 (“There
is no other example of a Secretary being required to transfer resources to assist another
governmental entity and simultaneously to divest itself of itsown resources’) (heresfter plaintiffs
will cite only to the officid Report pages, which aso appear inU.S.C.C.A.N.). Seealso

2



case to do the bureaucratically unthinkable: to divest themselves not only of their authority to operate their programs,
but of all associated funding as well.>

Over the years this policy has been undercut by the defendants’ failure to provide tribes with the
necessary resources to carry out these programs—resources specifically required by the ISDA and the government’s
agreements with tribal contractors. By seeking recovery for the defendants' failure, the plaintiff Tribes seek to remedy
these broken promises and help ensure the success of this Nation’s policy of self-determination.

The mandate of the ISDA isas unequivocal asitisunusual. The Secretary is:

directed, upon the request of any Indiantribe. . ., to enter into a self-

determination contract . . . with atribal organization to plan, conduct, and

administer programs or portions thereof . . . [that are provided] for the benefit of
Indians because of their status as Indians.

Shoshone-Bannock Tribes of the Fort Hall Reservation v. Shalala, 988 F. Supp. 1306, 1316-17
(D. Or. 1997) (pending appeal) ( Shoshone-Bannock ) (the ISDA requires the agency “to
transfer federal programs and fundsto tribes on demand” and to determine “whether, and how
much, of its own authority and funding must be surrendered to athird party”).

> Thedistrict court in Shoshone-Bannock I, 988 F. Supp. at 1316-17, noted that i
this unique setting,

The Secretary does not merely act as an impartial regulator, but has
an obvious conflict of interest when enforcing the ISDEA’s
mandate to transfer federal programs and fundsto tribeson
demand. Itisdifficult toimaginean issue onwhich an agenc

would have a greater sdf-interest . . . .

3



25U.S.C. §450f(a)(1)(E) (emphasis added). The directive includes not only federal programs operated in thefield,

but al administrative functions of the Department “without regard to the organizational level within the department that
carries out such functions.” 25 U.S.C. §450f(a)(1). Thus, since the 1975 enactment of the ISDA, atribe-and not
IHS—chooses whether an IHS program will be contracted to the tribe.

When atribe assumes operation of an IHS program, the tribe executes a* self-determination
contract,” 25 U.S.C. § 450h(j), or a“self-governance’ compact,® and the Secretary’sroleis generally limited to an
annual monitoring of the tribe's operations. The mandatory form of the self-determination contract is set forthina
detailed “model contract,” 25 U.S.C. § 4501(a), (c), athough the precise terms of any given contract (as supplemented
by Annual Funding Agreements (AFAS) for each year) are subject to negotiation between the tribe and the
government.

The ISDA takes care to assure that the funding for services provided to IHS beneficiaries will not be
decreased when atribe takes over aprogram. First, the ISDA requires that funding under the contract “ shall not be
less than the appropriate Secretary would have otherwise provided for the operation of the programs.” 25U.S.C. 8

450j-1(a)(1) (emphasis

6 As amore autonomous alternative to self-determination contracting under Title |

of the ISDA, Congressin 1988 enacted Title I11, known as the Triba Self-Governance
Demongtration Project Act, Pub. L. No. 100-472 § 209, 102 Stat. 2285 (1988), reprinted a 25
U.S.C. §450f note. See generally S. Rep. No. 100-274 at 39-40 (discussing Title 111). Under that Act, qualifying
tribes (including the named plaintiffs) enter into “self-governance compacts” rather than “ sdf-
determination contracts.” Under § 303(a)(6), compacting tribes areentitled to receivethe same
level of funding, including contract support costs, astribes operating programs under 1ISDA Title
| contracts. Except where thedigtinction has significanceto this case, we will refer to both types
of agreements as contracts.



added). In“self-determination” parlance this sum isknown as the “ Secretarial amount,” Shoshone-Bannock |, 988
F. Supp. at 1310, and it is comprised not only of the local program funds that are readily identifiable for a particular
tribe, but-if atribe so requests-also atribe’s “tribal share” of federal fundsfor essential supportive activities carried out
at the regional IHS Area Office or the central IHS Headquarterslevel. Id. at 1311.7

This* Secretarial anount,” however, does not reflect the full cost of providing IHS programs,
because many of the administrative resources drawn on by IHS are located in entirely different departments or agencies
of the federal government. These include various functions carried out by the Office of Personnel Management, the
Merit Systems Protection Board, the General Services Administration, the Genera Accounting Office, the various
Inspectors General, the Treasury Department, and other DHHS agencies.? In addition, the agencies (and various other
federal laws) historically have imposed upon tribes additional overhead burdens beyond those faced by the agencies,
such as requirements for program reporting, annual financial audits and private insurance. S. Rep. No. 100-274 at 9.°
Thus, even if tribes could receive the full amount of appropriated IHS agency funding directly supporting a particular
program (the “ Secretarial amount”), in the absence of additional funding tribes would still be unable to deliver the same
level of servicesto IHS beneficiaries that IHS could deliver. Indeed, in such circumstances tribes would be compelled

to divert federal program fundsto pay for these administrative functions, and the ultimate Indian program beneficiaries

! The Secretarial amount is “the amount of funding that would have been
appropriated for the federal government to operate the programsif they had not been turned over
to the Tribe.” Ramah Navajo School Bd., Inc. v. Babbitt, 87 F.3d 1338, 1341 (D.C. Cir. 1996).

8 See also Ramah Navajo School Bd., 87 F.3d at 1341 (describing contract support
costs as including “the full administrative costs the Tribe will incur—and which, absent the sdif-
determination contract, the federal government would incur—in connection with the operation of
these programs”).

’ For arecent and fuller discussion of theadministrative costs incurred by tribes tha
are not included in the Secretarid amount  see generally Indian Self-Determination
Act—Shortfallsin Contract Support Costs Need to be Addressed (General Accounting Office, June
1999) (“GAO Report”, Exh. 2.)



would be “ penalized” by atribe’s decision to operate an IHS program.*°

To offset this “contract penalty,” IHS and the BIA have paid tribal contractors some form of
additional contract administration funding—referred to as “ contract support costs” (CSC)-since the early years of the
ISDA. These payments, however, consistently proved to be woefully inadequate to meet the needs of the tribal
contractors. S. Rep. No. 100-274 at 8 (“[t]he consistent failure of federal agenciesto fully fund tribal indirect costs™
has resulted in financial management problems for tribes as they struggle to pay for federally mandated annual single-
agency audits, liability insurance, financial management systems, personnel systems, property management and
procurement systems and other administrative requirements’); GAO Report, Exh. 38-43, Exh. 2 a 39-44. To make
mattersworse, IHS even “failed to request from the Congress the full amount of funds needed to fully fund indirect
costs associated with sdlf-determination contracts’ (afailure that continues today), * although IHS
continued to impose administrative requirements on triba contractors “more stringent than the
requirements that are imposed on the Federal agenciesthemsalves.” S. Rep. No. 100-274 at 9.
These circumstances left tribes with four options, each of them undesirable, to cover the
administrative expense of carrying out these programs: tap into tribal trust fund revenues tha
would otherwise support much-needed economic devel opment and other triba assi stance
programs, cut theleve of dready underfunded services to triba members; cut administrative

expenses and risk failing to comply with federal requirements and prudent management standards;

10 GAO Report at 38-43, Exh. 2 at 39-44 (describing the impacts on tribes that do
not receive ther full contract support cost entitlements, including on page 41 a description of the
crisis faced by the plaintiff Shoshone-Paiute Tribes).

1 The term “indirect costs,” although sometimes used synonymously with contract
support costs, see, e.g., Ramah Navajo School Bd., 87 F.3d at 1341, technically refers to the
largest of three categories of such costs. Infraat 12 - 14.

12 GAO Report 35, Exh. 2 at 36 (noting IHS sfailure to request full funding “since a
least 1993”).



or abandon self-determination altogether. Id. at 12-13.

Recognizing these circumstances, in 1988 Congress declared that:

Full funding of tribal indirect costs associated with sdif-

determination contracts isessential if the federal policy of Indian

Self-Determination isto succeed.
Id. at 13. It observed that:

[T]he single most serious problemwith implementation of the Indian salf-

determination policy has been the failure of the Bureau of Indian Affairsand

the Indian Hedth Service to provide funding for the indirect costs

associated with sdf-determinati on contracts.
Id. at 8; see generally GAO Report 38-43, Exh. 2 at 39-44. It decried the resulting “financia
management problems’ suffered by tribes, finding that “ self-determination contractor’ s rights have
been systematicdly violated particularly in the area of funding indirect costs.” S. Rep. No. 100-
274 a 8. Itinstructed IHS to “ cease the practice of requiring tribal contractors to take indirec
costs from the direct program costs, which resultsin decreased amounts of funds for services.” Id.
at 12.

Congress then addressed the problem head-on by replacing the origina Act’s one sentence contract-
funding clause with an entirely new and detailed section, specifically requiring IHS to provide tribal contractors a
carefully defined amount for “contract support costs” over and above the “ Secretarial amount,” and outlawing araft of
past agency schemes and devices for reducing the amounts owed to tribes. See, e.g., 25 U.S.CA. § 450j-1(8)(2), (b)
& (c) (West Supp. 1998);** S. Rep. No. 100-274 at 12. Congress further strengthened these provisionsin 1994 to

make clear that contract support costs must include “both funds required for administrative and other overhead

B For consigency with the legidative hisory and al recent cases and reports
concerning the ISDA, where necessary plaintiffs inthisbrief cite to the ISDA as of 1998, prior to
the repea of subsection 450j-1(c) latelast year (and the corresponding redesignation of a
remaining subsections). SeePub. L. No. 105-362, § 801(g).

7



expenses and ‘direct’ type expenses of program operation,” aswell as“start-up costs” and costs incurred in preparing
to enter into acontract. S. Rep. No. 103-374 at 8-9 (1994), Exh. 3at 5. Asthe accompanying report makes abundantly
clear, Congressintended “to assure that there is no diminution in program resources when programs, Services,
functions or activities are transferred to tribal operation,” and to stop compelling tribes “to divert program funds to
prudently manage the contract, a result Congress has consistently sought to avoid.” 1d. at 9.

Simultaneously, Congress recognized that its original broad delegation of authority to IHS to carry
out the Act had been a grave mistake, given the agency’ s entrenched resistance to the Act's mandates.™ It thus enacted
amultitude of other amendments in 1988 and 1994 collectively designed to micromanage the agency and to constrain

the Secretary’ s discretion as much as possible. See, e.g., 25 U.S.C. 88 450k, 4501(c) (mode contract §

14 Originally Congressin 1975 delegated to the Secretary broad rulemaking authority to carry out the
Act, 25 U.S.C.A. 8 450k(a) (1983). But “bureaucratic recalcitrance” posed the biggest obstacle to full realization of
tribal self-determination, and despite the Act’s mandates IHS and the BIA pursued every possible avenue to frustrate
Congress s objectives. Shoshone-Bannock |, 988 F. Supp. at 1315-16 (discussing extensive agency misconduct
under the Act).

The record compiled by Congress revealed that IHS and the BIA had consistently refused to fully
fund contracts; imposed unpromulgated policies, rules, and restrictions on tribes that impeded and limited contracting;
and erected amultitude of other obstaclesto full realization of the Act' s self-determination goals. Theseincluded (1)
the “[i]nappropriate application of federal procurement laws. . . result[ing] in excessive paperwork and unduly
burdensome reporting requirements;” (2) the agency creation of an oppressive “contract monitoring bureaucracy;” (3)
agency “impogition] [of] additional reporting requirements. . . not required under applicable laws and regulations;”
and (4) diversion of funds due tribal contractors “to cover federal pay costs, retirement costs and other federal needs.
.. for. .. federal computer equipment acquisition and software development costs.. . . [and] to pay for federal contract
monitoring costs.” S. Rep. No. 100-274 at 7-8; Shoshone-Bannock 1, 988 F. Supp. at 1315-16 (discussing same
as |eading to the “massive amendments’ of 1988). The 1987 Senate Report stands as a wholesale indictment of the
Secretary’ sfailure to facilitate tribal independence and self-determination, and forms the backdrop against which to
assess the Secretary’ s actions here.

As a consequence, when IHS and the BIA failed to follow the 1988 Amendments
mandates to actudly publish their requirements as formal regulations, Congressin 1994
“reinforced dmost every section of the ISDEA, adopted amodd sdf-determination contract . . .
and stripped the Secretary of all her delegated rulemaking authority except for 16 narrow areas.”
Shoshone-Bannock |, 988 F. Supp. at 1316; see 25 U.S.C. 8 450k(a)(1). Those areas do not include
determining contract support funding levels. Ramah Navajo School Bd., 87 F.3d at 1350.
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1(b)(11)) (all redricting IHS s discretion over the contracting process). Seealso S. Rep. No. 100-
274 a 8; Ramah Navajo School Bd., 87 F.3d at 1344-45 & n. 9 (discussng the ISD

amendments, noting “ Congress has clearly expressed inthe ISDA . .. itsintent to circumscribe as
tightly as possible the discretion of the Secretary” and adding “[p]recisely because the Secretary
had consigently faled to behave inareasonable manner . . . Congress € ected specifically to cabin
the Secretary’ s discretion under the Act”); Shoshone-Bannock I, 988 F. Supp. at 1315-17 (case
pending) (discussing these measuresat length asreflectinga“history of Congressional concern
with agency malfeaseance”). Theseamendmentsgreatly narrowed—and almost completely
revoked—the general discretion Congress had once granted the Secretary.

In enacting the ISDA and in all subsequent amendments, Congress emphasized that funding under
the Act isamandatory, binding obligation of the federal government. Thisintent is reflected most obviously by
Congress's decision to require the transfer of programs through contracts, rather than grants or some other form of
agreement. Asthe Senate Committee noted in 1987, Congress used the term “ contract” “to convey the sense of a
legally binding instrument that cannot be terminated by administrative action without the legal consequences that
would be associated with the termination of contractual obligations by either party.” S. Rep. No. 100-274 a 19. In
addition, Congress made self-determination contracts enforceable, just like other federal contracts for goods and
sarvices, under the Contract Disputes Act, 41 U.S.C. § 601 et seq. See 25U.S.C. §450m-1(d); ISDA Titlelll, §
303(d), reprinted at 25 U.S.C. 8 450f note. And Congress made clear that when tribes contract under the ISDA,
they are “entitled” to receive al funds specified inthe Act. 25U.S.C. § 450-1(2)(3)(B); Ramah Navajo School
Bd., 87 F.3d at 1341, 1345.

Despite these repeated congressional mandates, IHS continues to fail to fund contract support costs
fully, or even to seek sufficient appropriationsto do so. Instead, the defendants assert that the law does not require the

payment of full contract support costs. They have gone so far asto argue that even when IHS has a lump-sum
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appropriation available to meet the mandate to pay full contract support costs (as was the case in al fiscal years prior to
1998), the Government still bears no obligation beyond the amount I HS decidesit will make available-a position
consistently rejected by every court and administrative tribunal to have considered the issue. See,
e.g., Shoshone-Bannock |, 988 F. Supp. at 1329-33 and Shoshone-Bannock Tribes of the Fort Hall
Reservation v. Shalala, 999 F. Supp. 1395 (D. Or. 1998) (“ Shoshone-Bannock I1”) (holding that IHS policy
on funding contract support costs as embodied in ISDM 92-2 and IHS Circular 96-04 violated the ISDA, and awarding
Tribes damages for unpaid contract support costs);™ California Rural Indian Health Bd., Inc. v. Shalala,
No. C-96-3526 DLJ (N.D. Cdl., dlip op. Aug. 25, 1998)(“CRIHB 1”) (same), Exh. 13; Appeals of Cherokee
Nation of Oklahoma, IBCA Nos. 3877-3879/98, 1999 WL 440047 (June 30, 1999) Exh. 15 (same,
involving fiscal years 1994, 1995 and 1996). See also Ramah Navajo Chapter v. Lujan, 112 F.3d 1455,
1463 (10th Cir. 1997) (“the 1988 amendments to the Act mandate that tribes executing self-
determination contracts receive full fundingfor al reasonable contract support costs associated
with self-determination contracts”); Ramah Navajo School Bd., 87 F.3d at 1341 (“in ayear in which
Congress appropriates sufficient money to cover the Secretary’s CSF obligations, each Tribe is entitled to receive the
full amount of its CSF funding”); Appeals of Alamo Navajo School Bd., Inc. and Miccosukee Corp.,
IBCA Nos. 3463-3466 and 3560-3562, 98-2 BCA 29,831 and 29,832, 1997 WL 759441 (Dec. 4,
1997) ( Alamo™) (BIA liable for full contract support both inyears when the agency has alump-
sum appropriation and inyears when it has an insufficient earmarked appropriation), pending on
appeal sub. nom Babbitt v. Miccosukee, No. 98-1457 (Fed. Cir.) (appealed onissueo

“earmarked” yearsonly, not lump-sum years).

15 The district court subsequently awarded attorneys fees under the Equa Accessto
Justice Act, finding IHS s defensein lump-sum years not even “substantiadly justified.” Opinion
and Order entered October 16, 1998, No. CV-96-459-ST.
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Because of the defendants misconduct, the plaintiff Tribes and tribes acrossthe
country still have not received the full funding promised to them years ago in the ISDA and in their
contracts with the United States. Indeed, although the two plaintiff Tribes were paid contract
support costs for some of the IHS programs they administered, both the Shoshone-Paiute Tribes
and the Cherokee Nation took over the operation of substantia additional |HS programs serving
hundreds of thousands of needy Indian peopl without receiving any contract support costs at all
for carrying out those programs. Asaresult, they have been forced to continue bringing this and
similar actionsto enforce the mandates of the ISDA and the solemn obligations created by their
agreements with the United States.

[11.  STANDARD OF REVIEW

The appropriate standard of review in this case, under both the ISDA and the
Contract Disputes Act (CDA), 41 U.S.C. § 601 et seg., isde novo. Under the ISDA, the CD
appliesto civil actions arising under sdf-determination contracts and self-governance compacts,
and such actions may be brought in federal district court (25 U.S.C. 88 450m-1(a) & (d); ISD
Title 111, 8 303(d), reprinted at 25 U.S.C. § 450f note), and the CDA providesthat a contractor’s
apped from the decision of a contracting officer “shall proceed de novo in accordance with the
rules of the appropriate court.” 41 U.S.C. § 609(a)(3). Therefore, this action proceeds de novo.
V. FACTUAL BACKGROUND

A. The Negotiation and Payment of Contract Support Costsunder 1HS
Practice and Policy

The ISDA carefully specifiesthe essentially administrative costs that must be
provided as “contract support costs.” 25 U.S.C. § 450j-1(a)(2)-(6). Under these provisions,

contract support costsinclude al “the reasonable costs for activitieswhich must be carried on by a
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tribal organization as a contractor to ensure compliance with the terms of the contract and pruden
management,” and that are not aready includedin the Secretaria amount specified in 25 U.S.C. §
450j-1(a)(2). Condstent with the statute, under IHS policy contract support costs are comprised
of “indirect costs” and “direct” contract support costs, with the latter subdivided between
“recurring” costs and “nonrecurring” direct costs. (“Recurring” direct costs are incurred year after
year, while“nonrecurring” direct costs are incurred on a one-time basis, generdly just prior to or
during the first year of atribe’'s operation of acontract.) Exh. 1 1 7; see also GAO Report, Exh. 2
at 17-20.

The ISDA defines the term “indirect costs’ asthose“costsincurred for acommon
or joint purpose benefiting more than one contract objective [meaning more than one program], or
which are not readily assignable to the contract objectives specifically benefited without effor
disproportionate to theresults achieved.” 25 U.S.C. 8§450b(f). By way of example, such costs
typicdly fund the IHS program’ s portion of atribal financial management system, procurement
system and personnel system. Thefirst step in determining theindirect costs IHS will pay isa
tribal-federal rate negotiation process that involves dividing the agreed-upon necessary indirec
coststo manage dl tribal programs regardiess of funding source, by the total funding for all those
tribally-administered programs. See generally GAO Report at 19-20 and Appendix 11 (“ Contrac
Support Costs and the Process for Setting Indirect Cost Rates”), Exh 2 at 20-21 and 71-80. Then,
the resulting ratio, or “indirect rate” (ineffect, a“multiplier”), 25 U.S.C. § 450b(g), is multiplied
against the* Secretarid amount” (lessany appropriate deductions) (the “multiplicand”) to
determine IHS s share of theindirect costs. GAO Report, at 20; Exh. 2 a 21. For arecent useo

these calloquid terms, see Appeals of Cherokee Nation, Exh. 15, dlip op. at 17.
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In contrast to “indirect” contract support costs (which aretheoretically paid by a
funding agencies and pooled together for the joint benefit of al programs), “direct” contrac
support costsare dl those dlowable coststhat strictly benefit the IHS programsonly (rather than
all tribally administered programs generdly) and that are not otherwise included in either the
“indirect costs’ orin the Secretarid anount. Exh. 1 §10. IHS considerssuch coststo be
“recurring” when (like workers compensation insurance on anurse' s salary) they must be incurred
year after year. If they areincurred only on aone-time bass (such as the cost of software totiea
tribal computer system into an IHS system), IHS considers such coststo be “nonrecurring.” Exh.
1911. Theamount for eachitem of direct contract support, whether recurring or non-recurring,
is generally negotiated with IHS along withfunding for all other categoriesinthe AFA. Exh. 1
12.

IHS has generally paid contract support costs in accordance with the policy se
forth intwo documents: Indian Self-Determination Memorandum (ISDM) 92-2, Exh. 4, and IHS
Circular 96-04, Exh. 5. Under this policy, IHS placed two limits on itspayment of contrac
support. Frst, IHSlimited the totd amount of contract support costsit would pay in any given
year to theamount recommended in committee reports for that purpose. It did so even though
none of the appropriations acts (until fisca year 1998) contained any statutory earmark or cap on
the amount IHS could pay fromits lump-sum appropriation for contract support. Exh. 1 13.

Second, IHS limited total paymentsto tribesfor contract support costs associated
with newer IHS programs (that is, programsthat had not previoudy been contracted under the

ISDA) to the amount specifically set aside in the annual appropriations act for the IHS*Indian
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Self-Determination (1SD) Fund.” Exh. 1 13.

It distributed this amount through what it called the “1SD Queue.” Exh. 1 1 14;
Exh. 6 (four examples of the IHS Queue). The ISD Queuewasalig of tribally-contracted IHS
programs generally ranked by the fiscd year when atribefirst took over the operation of a
program under an ISDA contract. See also Shoshone-Bannock |, 988 F. Supp. at 1329 (describing
IHS policy); Appeals of Cherokee Nation, Exh. 15, slip op. at 9 (same).

Eachfiscd year IHS took an amount equal to the ISD Fund and fully paid that
year's contract support costs associated with programs at the top of the ISD Queue, continuing
down until IHS exhausted the Fund. Exh. 1 916. IHSthen removed from the ISD Queuethose
programs that received contract support, and advanced those programsthat did not. Exh. 1 § 16.
Under IHS policy, in any givenyear a program being contracted by a tribe would only be paid
contract support costs if the contracted program advanced high enough on the ISD Queue to be
covered by that year’sISD Fund. If not, that year it got nothing. “The net effectis that tribes are
never paid CSC funds for prior years and the Priority List has grown.” Shoshone-Bannock |, 988
F. Supp. at 1329. The IHS poalicy of limiting contract support cost paymentsin these ways was
rejectedin Shoshone-Bannock |, in CRIHB I, and most recently in Appeals of Cherokee Nation,
whileasmilar BIA position was rejected in Alamo.

B. Facts Regarding the Shoshone-Paiute Tribes

1. Background

The Shoshone-Paiute Tribesare afederally recognized Indian tribe with an enrolled

16 But see Shoshone-Bannock |, 988 F. Supp. at 1332 (IHS “has not consigentl
adhered to evenits own dictates’ inthe relevant IHS circulars).

14



population of gpproximately 1,800 members, most of whom live onor near the Duck Valley
Reservation, inthe remote high desert of northern Nevada and southern Idaho. Exh. 1 §21. Triba
headquarters and the Tribes health facility are locatedin Owyhee, Nevada, just south of the
Nevada-ldaho border. The nearest cities to Owyhee are M ountain Home, | daho, approximately 97
milesto the north, and Elko, Nevada, about 94 milesto the south. The closest mgor city isBoise,
Idaho, located approximately 143 miles north of the Reservation. Exh. 1  22.

The Tribes currently employ about 250 full-time or full-time equivalent employees,
including 95 positionsin the health program. Exh. 1 §28. The first full-time physician was
assigned to the Reservationin 1882. In 1916, work began to convert aschool to afive-bed
hospital. A second, 12-bed hospitad was built in 1936 and used until 1976, when IHS built the 15-
bed Owyhee Community Health Fecility now in use. Exh. 1  29.

In 1988, IHS announced plans to terminateinpatient care at the Owyhee
Community Hedth Fecility. TheTribes responded by beginning to study ways to maintain and
improvethe health services on the Reservation. Exh. 1 130. Faced with the threat of losing a
inpatient care on the Reservation, at the beginning of FY 1995 (October 1, 1994) the Tribes
entered into a self-governance Compact with IHS, Exh.19, with aplan ultimately to contract for
the operation of the IHS hospitd and hopefully thereby preserveitsfull range of services. Exh. 11
32.

Asafirst phase in this process, the Tribes expanded on an existing self-
determination contract with IHS (originaly enteredinto October 1, 1991) by contractingto
operate the balance of the IHS community health care programs (which includes alcohol aftercare

services, public health nursing, the mental health services program, and public health education
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services). Exh. 1 33. OnJanuary 1, 1995, the Tribes shifted these programs over to an AFA
under their Compact for the remainder of fiscd year 1995. Exh. 1 34.

In FY 1996, the Tribes amended the Compac expanding the IHS programs they
administered to include the foregoing community hedth programs plusdl of the available IHS
Owyhee Hospital services (namdy inpatient hospital services, outpatient clinical services,
emergency medica services, pharmacy services, medical records services, medical |aborator
services, radiology services, dental services, and “contract health services’ provided through
contracts with private sector health care providers, aswell as property and supply services,
housekeeping services, facilitiesmanagement, and genera hospita administration). Since FY 1996
the Tribes have continued to deliver these IHS health services to a totd service population o
about 4,000 peopleon or near the Reservation, in aBIA detention center, and in surrounding
communities and ranches. Exh. 1 35

2. Need for contract support costs and impact of failureto fund

Before taking over the sizable commitment of operating dl the health programs on
the Reservation, the Tribes carefully negotiated all necessary contract support costs. Manning
Aff., Exh. 16 1 12. Thiswas undertaken under both the law and the Tribes' Compact, which
provided that “[t] he total amount of funds. . . that the Secretary shall make available to the Tribes
shall be determined in accordance with 8 303(a)(6) of Titlelll,” (Compact, Art. Il1, sec. 2, Exh. 19
at 19) and that “[S]|tartup costs. .. if available shall be included in the Tribes' Annua Funding
Agreement” (Compact, Art. V, sec. 12, Exh. 19 at 27). Inthe Compact as amended in March
1996 (adding a new section 16 to Article I1), the Secretary al so agreed to incorporate into the

Compact the mandatory funding provisions of ISDA §450j-1(a), the anti-reduction provisions of §
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450j-1(b) (not including the proviso at the end of that section), and the full indirect cost funding
provisons of 25 U.S.C.A. §450-1(d) (West Supp. 1998). Compact Amendment No. 1, Exh.
22A.Y

For fiscd year 1996 the Secretary agreed in the Tribes amended 1996 Annua
Funding Agreement that the* amounts [that] areavailableto the Tribes pursuant to the Compac
and Title I11" include “ approved and agreed recurring direct ($494,517) and non-recurring indirec
($1,173,149) contract support funds. . . associated with both those programs’ [i.e., the recently
compacted community health and Owyhee Hospital programs], and $367,400 in “approved and
agreed . . non-recurring direct start-up or preaward contract support costs in connection with the
[same programs].” FY 1996 AFA section 4(a) and nn.1 & 2, Exh. 23 a 8; FY 1996 AF
Amendment No. 1, Exh. 26.”® Infiscd year 1997 the Tribes and IHS agreed smply that “thesu

of $1,847,196 in recurring direct and indirect contract support cost fundsassociated with those

1 A similar Compact amendment was executed by the partiesin early FY 1997. Exh.
22B. Seealso 25 U.S.C. 8§ 458cc(l) (authorizing tribes operating self-governance agreements
under Titlesl11 or IV of the ISDA to incorporate & their option any provisonsof Titlel).

18 The specified contract support costsincluded: (1) recurring direct contract suppor
funds of $494,517 for the salary and benefits for a business office manager; the fringe benefits,
including unempl oyment insurance, pension plan, and workmen's compensati on insurance (15
percent of base sdary) for dl employees, Health Board travel for quarterly meetings; recruitmen
of professonal staff; phone billsand postage costs; printing and reproduction costs; and legal
advisory services; (2) non-recurring contract support costs of $367,400 for pre-award planning
and preparation travel costs; printing and reproduction costs; administrative and headth systems
development; board training; review of accreditation; purchase of computer systems and software
(including accounts receivable software); telecommunications equi pment; office equipment; and
(3) indirect costs of $1,173,149 based on the prior year' sindirect cost rate of 22.1 percent. Exh.
1 9141-42. The Tribeseventudly negotiated anindirect cost rate with the Department of the
Interior’s Office of the Inspector General (OIG) for FY 1996 of 26.6 percent, Exh. 1 144, and a
rate of 24.5 percent for FY 1997, Exh. 1 149. Theseagreements were based on adetailed
description of theitemsincludedintheindirect cost “poal,” thatis, those itemsthe Tribes and the
OIG agreed to dlocate toindirect costs benefitting dl of the contracts administered by the Tribes,
including IHS programs under the FY 1996 and FY 1997 AFAs.

17



programs,” and $435,762 in “one-time start-up or preaward contract support funds,” would be
“available to the Tribes.” Exh. 1 148.

The defendants never paid any of thisfunding in either year. Instead, they took the
position that IHS programsbeing contracted by the Tribes were not high enough on the ISD
Queue to receive funding® They paid no direct contract support costs, andin payingindirec
costs they smply deducted from the Tribes total Secretarial amount (the direct cost base or
“multiplicand”) theamount of the contracted Owyhee and contract health care operations, and
then multiplied the relevant indirect rate againg this reduced amount. With hardly any contrac
support coststo administer a multi-million dollar hospitd for two years, the Tribes were forced to
make substantial cuts both inthe programsserving their beneficiaries and in the administration of
those programs, directly contrary to the expressmandates of the ISDA and the terms of the

Compact and AFASs between the Tribes and the United States.

19 The 1SD Queue updated July 2, 1996, the IHS Owyhee Hospital programs
operated by the Shoshone-Paiute Tribeswere ranked 7th (for funding in the subsequent fiscal
year), and inthe list updated September 17, 1997 they were ranked 1st (for subsequent-year
funding). Exh. 6. Although IHS paid the tribes nothing in contract support costs to operate these
programs, |HS continued to provide a small amount of contract support for the limited
community health programs covered by the Tribes original self-determination contract prior t
fisca year 1995. Exh. 1 147 n.4.

20 The shortfal contributed to the Tribes inability tofill 27 vacant positions (out of
66 total hedth care positions). The Tribes lacked the funds to remedy significant deficienciesin
the hospital that had developed during IHS s administration of the facility, including 19 itemstha
needed immediate correctionto meet the accreditation requirement of the Fire and Life Safety
Codes and 35items of medical equipment that were in use past their replacement date. The
Tribeswere aso forced to limit contract heath care services (that is, funds to purchase services
that the Tribes are unable to provide on the Reservation and so must purchase from other
providers)t only “Level | Medical Priority Care” involving “ Emergent/Acutely Urgent Care
Services.” And the Tribes were unable to develop and implement many of the personnel,
purchasing, billing, training, monitoring, computer, and other systems necessary for efficien
management during the transition period. Exh. 1 1 53-56.
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C. Facts Regarding the Cher okee Nation

1. Background

The Cherokee Nation is a federally recognized tribewith a tribal enrollment in
excess of 200,000 members. Approximately 91,000 memberslivewithin the Cherokee Triba
Jurisdictiona ServiceArea (“TJSA”), a 7,000 square mileregionin the northeast corner of
Oklahoma Exh. 1 59. Thecapital of the Cherokee Nation is Tahlequah, located in Cherokee
County in the southeastern section of the TSJA. Although the Cherokee Nation’s principal
government and business office complex is located in Tahlequah, tribal services are provided
throughout the TSJA. Exh. 1 61. The Cherokee Nation has approximately 1,700 triba
employees (making it one of the largest employersin northeast Oklahoma), about 560 of whom
work inthe Nation’s Health Services Department. Exh. 1 1 62.

Over the past fifteen yearsthe Cherokee Nation has operated various IHS health
care programs under the authority of the ISDA, for the benefit of itsmembers and other digible
Indians. Exh. 1 963. Upuntil fiscal year 1994, the Nation operated a number of IHS programs
pursuant to contracts enteredinto by the parties under the authority of Title| of the ISDA. Exh. 1
164. Infiscd year 1994, the Nation began operating these and other IHS programs pursuant to a
Self-Governance Compact and associated AFAs. Exh. 1 165. Under theterms of its Compac
and itsFY 1997 AFA, inthat year the Cherokee Nation operated five rura outpatient dlinics,

providing basic outpatient medical care, dental programs, optometry, radiol ogy, mammography,
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behavioral hedth services, medical laboratory services, pharmacy services, community nutrition
programs, and a public heath nursing program. The Nation also operated the inpatient and
outpatient “contract hedth” (medical referral) programs associated with the IHS Hastings Hospita
and the outpatient “contract heath” program associated with the IHS Claremore Hospital. Exh. 1
1 66.

Beginningin 1992 the Cherokee Nation and IHS began expanding the IHS
programsto be carried out by the Nation (first under its contract, and later under its Compact).
The four most recent IHS programs contracted by the Cherokee Nation during this period were
the IHS Redbird Smith Health Center located in Sdlisaw (Sdllisaw Clinic) (FY 1992); the IHS
Wilma P. Mankiller Hedth Center in Stilwell (Stilwell Clinic) (FY 1994); the IHS contract hedth
services outpatient program (CHS-OP) (FY 1995); and the IHS contract health servicesinpatien
program associated with the IHS Hastings Hospitd  (CHS-IP) (FY 1997). Exh. 1 167-71. In
fisca year 1997, these IHS programs were operated by the Nation under itsfiscd year 1997 AFA,
which also incorporated all the mandatory Secretarial and contract support costs funding
provisons of 25 U.S.C. 8§ 450j-1(a). FY 1997 AFA, section 15, 111, subpar. (h), Exh. 39 at 7.

2. Need for contract support costs and impact of failureto fund

Infisca year 1997, the Cherokee Nation calculated that it was entitled to be paid
$4,442,099 in indirect costs associated with carrying out dl of its contracted IHS programs,
determined by applying the Nation’s Ol G-approved interim indirect cost rate that year of 14.93
percent against the IHSdirect cost base. Exh. 1 1 75. But that isnot even close to what IHS paid.
Rather, IHS only paid $1,656,151, the specified “minimum amount of funds dlocated to the

nation.” Exh. 19 76-77. In an endnote to the FY 1997 AFA the Nation memoridized its

20



disagreement with IHS s decision to pay the Nation indirect costs without regard to the Nation’s
indirect cost rate agreement (Exh. 39 at 11, endnote 18), butin the end IHS adhered to its “ queue”
policy and deducted dl four newer programsfrom the Cherokee's “direct cost base.” Moreover,
to the extent it actualy multiplied the Nation’ sindirect rate by thisunlawfully reduced basg, it
never even paid the resulting undercalcul ated amount.?* Thorne Aff., Exh. 36 1 24.

In addition, IHS never paid the Cherokee Nation any direct contract support costs
(recurring or nonrecurring) for the four newer programs, although the Nation requested—-and the
locd Oklahoma Area Office approved—specific anountsof direct contract support costs for each
of these programs. 1d. Aswithindirect costs, IHS refused to pay theseamounts because the
programs were not deemed high enough on the“1SD Queuge” to receive a portion of the ISD
Fund.? Once again, an endnote to the FY 1997 AFA captured the parties disagreement. Exh. 39
at 10 (endnote 9).

The failure to fund full contract support costsin FY 1997 directly impacted the IHS
programs operated by the Nation, because direct health care programs were reduced dollar for

dollar to the extent of the shortfall. Thorne Aff., Exh. 36, Y 26-27. Theresultis that reductions

2 The fact that the Cherokee Nation did not even receiveitsfull FY 1997 contrac
support entitlement for operating the older IHS programsis evident by comparing payments for
that year with IHS s own anayss of payments the previousyear. According to IHS, in FY 1996
it paid the Cherokee $1,705,925 inindirect costs, when the Nation's rate was 12.2 percent.

Exh. 1978. Indoing so (asin FY 1997) IHS subtracted from the “direct cost basg’ all the more-
recently contracted IHS programs. Id. By IHS sreckoningit very closdy then paid the fu
amount of the improperly undercaculated indirect cost need associated with the remaining older
IHS programs. Id. Under IHS s own andysis, it stands to reason that wheninfiscal year 1997
the Nation’sindirect cost rate was significantly higher, it should have received considerably more
indirect contract support costs associated with those older IHS programs. Instead, IHS paid less.

22 Under IHS s 1SD queue updated through August 1998 four more recent IHS
programs contracted by the Cherokee ranked 69th, 70th, 72nd, and 100th. Exh. 6 at 4-5.
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in funds representing services to thousands of needy Cherokee Indians were diverted to cover the
shortfdl, precisely the result Congress sought to avoid through the 1988 and 1994 amendments.
V. LEGAL DISCUSSION

A. ThelSDA and the Plaintiff Tribes Contracts Entitlethe Tribesto be Paid

Full Contract Support Costs Associated with All IHS Programs Administered

by the Tribes.

The ISDA could hardly be dlearer in its command that tribes carrying out contracts
to operate IHS programs are entitled to their full contract support costs associated with those
contracts.

Thus 8§ 450j-1(a)(2) requires that contract support costs shall be added” to the
Secretarial amount, and that those costs shall consist of” specifieditems. (Emphasis added
throughout.) Section 450j-1(a)(3) adds that “the contract support coststhat are digible costs for
purposes of receiving funding [under the Act] shall include” various funds, with subparagraph (B)
adding that these are all funds“that thetribe or tribal organization is entitled to receive.” Section
450j-1(a)(5) adds that these are also a part of the amount([s] required to be paid” and that the
“shall include” start-up costs. Section 450j-1(g) then directs that “the Secretar shall add to the
contract the full amount of funds to which the contractor is entitled under subsection (a).” 25
U.S.C.A. 8450j-1(g) (West Supp. 1998). The model contract echos these legal mandatesb
requiring that “the Secretary shall make available to the Contractor the total amount specifiedin
the annual funding agreement. . . . . Such amount shall not be less than the applicable amount
determined pursuant to section 106(a) of the [ISDA].” 25 U.S.C. § 450I(c) (8 1(b)(4)). Tothe
same effect isthe Sdf-Governance Demonstration Project Act, mandating that self-governance

agreements shall . . . providefor the payment by the Secretaries to the tribe of funds.. . inan
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amount equal to that which the tribe would have been eligible to receive under contracts and
grants under [Title 1], including direct program costs and indirect costs, . . ..” Titlelll 8
303(a)(6), reprinted at 25 U.S.C. § 450f note.

These provisons are plain, they are unambiguous, and they have been universall
interpreted to impose upon the defendants the legal obligation to fully fund tribal contract suppor
costs incurred in connection with the administration of contracted IHS programs.

The Secretary’ s mandatory duty under the ISDA to provide contract support
funding has been recognized by al three courts to address theissue, including the Tenth Circuit.
Ramah Navajo Chapter v. Lujan, 112 F.3d 1455, 1463 (10th Cir. 1997) (holding that the 1ISD
“mandate] g that tribes executing saf-determination contracts receivefull funding for a
reasonable contract support costs associated with saf-determination contracts’); Ramah Navajo
School Bd., 87 F.3d at 1341 (noting that “ Congress drafted the CSF funding provisionsin
mandatory terms. . . and forbade the Secretary to reduce the amount of funding for virtualy an
reason except areduction in appropriations or tribal authorization™); Shoshone-Bannock |, 988 F.
Supp. at 1329 (holding that “the full amount of CSC funds must be added to the contract™). So,
too, hasthe Interior Board of Contract Appeds, including one case involving the Cherokee and the
same Compact (though different fiscal years) at issue here.  See Appeals of Cherokee Nation,
supra; Alamo, supra. See also discussion, supra at 10 - 11. Asdetaled earlier, the same duty
arises under each of theplaintiff tribes compact and funding agreements. Supra at 16 - 19

(Shoshone-Paiute Tribes); 20 - 23 (Cherokee Nation).?

2 Inthe Cherokee FY 1997 AFA the parties expresdy incorporated all the
mandatory Secretarial and contract support cost funding provisionsof § 450j-1(a). See section
15, 1111, subpar. (h) of the Nation'sFY 1997 AFA, Exh. 39 at 7. In the Shoshone-Paiute Tribes
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It isundisputed that IHS did not pay the plaintiff Tribes contract support cost
associated with any of the newer IHS programs carried out under each Tribe's compact and
funding agreements, and that it did not even pay the Cherokee the full anount of its contrac
support cost entitlement associated with the older IHS programs. By failing to pay the full amoun
of contract support associated with the IHS programs operated by each Tribe in the subject year or
years, IHS thus breached its statutory and contractual obligations.

In the balance of this Memorandum the Tribes address the arguments advanced b
the defendantsto avoid liability for these breaches.

B. ThelSDA’s* Availability of Appropriations’ Clause Provides No Defenseto
the Defendants' Liability for Unpaid Contract Support Costs

At the root of the defendants failure to pay contract supportis the defense that the
“availability of appropriations’ provision contained inthelast cdlauseof 25 U.S.C. § 450j-1(b)
excuses the defendant’ s conduct. But this defense fails for two reasons. First, appropriationswere
availablein FY 1996 and FY 1997 to pay thetribes. And second, even if gppropriations to IHS

had not been available, the defendants would still be liable.

AFAs, as amended, the Secretary further agreed that the “amounts [that] are available to the
Tribes pursuant to the Compact and Title 111" included “ approved and agreed recurring direc
($494,517) and non-recurring indirect ($1,173,149) contract support funds. . . associated with
[the recently compacted community health and Owyhee Hospital programs]” and $367,400 in
“approved and agreed . . non-recurring direct start-up or preaward contract support costsin
connection with [those programs].” Fiscd Year 1996 AFA, sec. 4(a) and nn.1 & 2, Exh. 23 at 8;
Fiscd Year 1996 AFA Amendment No. 1, Exh. 26.
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1. The Secretary had “availab[le]” fundswith which to pay
the mandatory full contract support funding amounts
the Tribeswere “entitled” to under the Act.
To the extent the defendants defend the decision not to fund the Tribes’ contrac
support costs on the contention that no appropriations were available infiscd years 1996 and 1997
from which to meet the ISDA’s mandate to pay the Tribes their contract support entitlement, the

are demonstrably wrong.?* Infactinfiscal years 1996 and 1997 the Secretary had ample lump-

sum appropriations of roughly $1.7 billion and 1.8 billion, respectively, fromwhich to do so. %

2 To the extent defendants contend that IHS s various circulars are in and of

themselves sufficient legd authority for refusng to pay, they are equdly wrong. AstheD.C.
Circuit held threeyears ago, 25 U.S.C. § 450k(a)(1) flatly prohibits the use of unpromulgated
policy statements to deprivetribal contractors of their funding rights under the Act

Thetext of the Act demongtrates that Congress never intended to
commit theallocation of [CSC], full or partial, to agency
discretion, and that the Secretary in this case exceeded the limited
scope of hisauthority in promulgating the new allocation rules.

Ramah Navajo School Bd., 87 F.3d at 1349; see also id. at 1350 (holding that Secretary violated
the ISDA by relying on an unpublished policy or *“nonregulaory requirement”); 25 U.S.C. §
4501(c), model contract 8§ 1(b)(11) (making inapplicable any “program guidelines, manuals or
policy directives of the Secretary”) (incorporated by reference into the Shoshone-Paiute Compac
and the Cherokee FY 1997 AFA); S. Rep. No. 103-374 at 12 (“the contractor is not subject to
the Departments’ manuals, guidelines, regulations or unpublished requirements’); 25 C.F.R. §
900.5 (1996) (“an Indian tribe . . . is not required to abide by any unpublished requirements such
as program guidelines, manuals, or policy directives of the Secretary”).

Indeed, the 1987 Senate Report specificaly notes that the regul atory requirements
of section 450k were added “to prevent Federal agenciesfromimposing . . . administrative polic
directives such asthe Indian Sdf-Determination Memoranda (‘1SDM’) and the Indian Self
Determination Advisories (‘ISDA’) which have been usedin the past to impose new conditions on
tribal contractors.” S. Rep. No. 100-274 at 20. 1SDM 92-2 and IHS Cir. 96-04 thus have no
legal significance. An “agency is but a creature of statute. Any and all authority pursuant to
which an agency may act ultimately must be grounded in an express grant from Congress.” Killip
v. Office of Personnel Management, 991 F.2d 1564, 1569 (Fed. Cir. 1993).

» Omnibus Consolidated Rescissions and Appropriations Act of 1996, Pub. L. No.
104-134, 110 Stat 1321-189 (1996) (FY 1996); Omnibus Consolidated Appropriations Act of FY
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Nothing in those appropriations acts even purported to limit their availability to meet the
defendants’ legal obligationto pay the Tribestheir contract support cost entitlements. And if
appropriated funds were legaly “available” to pay the Tribes' FY 1996 contract support request,
the Secretary had no delegated authority or discretion to refuse payment. See generally Ramah,
87 F.3d at 1344-47.

Thisvery issue wasfirst decided in theleading Alamo caseissued by the specialized
Interior Board of Contract Appeds. In considering the availability of the BIA’s unrestricted, or
“lump-sum,” appropriations to pay indirect contract support costsin the context of the ISDA
funding mandate (and the similar “administrative costs’ mandated by the Tribaly Controlled
SchoolsAct of 1988, 25 U.S.C. § 2008), the Board decisively ruled that “the lack of any earmark
in an appropriation Act simply meansthat the Congress does not intend to change whatever
prescriptions are already contained in the authorizing statute.” Alamo, Exh. 14, at 18. The Board
concluded that

the restriction inthe authorizing Acts, to the effect that the Indian

tribes entitlement to full funding of ther indirect costsis subject to

the availability of appropriations, smply does not apply where the

current . . . appropriation isin the form of an unrestricted lump-su

amount that ismore than sufficient to cover such mandatory funding

and where the Department’ s current appropriations Act lacks an

statutory earmark affecting the use of funds for such purposes.
Id. at 20-21; see alsoid. at 5 (“[w]e have concluded that the . . . Tribes areentitled to full paymen
of their indirect costs, absent clear and specific provisions to the contrary in applicable

appropriations Acts”).

Only days later, the district court in Shoshone-Bannock | independently reached the

1997, Pub. L. No. 104-208, 110 Stat. 3009-212 (1996).
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same conclusion inthe context of IHS contracts. After noting that the “parties agree that this
appropriation of $7.5millionfor the ISD Fund is not an ‘earmark’ or cap on the amount the
Secretary can pay for CSC,” Shoshone-Bannock I, 988 F. Supp. at 1331, the court held that:

[N]o statutory minimum or maximum was placed on CSC funding
[inthe appropriations act]. The Secretary simply decided that,
pursuant to recommendation of the Committee Report, $7.5 million
was an appropriate sum to be dlocated to new CSC for FY 1996

[T]he tentative budget allotment between existing and new
CSC relied upon by the Secretary wasnot carried into the language
of the 1996 Appropriations Act. Thus, no statute expresdy restricts
the Secretary’ s ability to shift funds within its general appropriations
to pay CSC.

Id. at 1331-32. Indeed, the court ruled (id. at 1332) that:

[P]ermitting IHS to first alocate a certain amount of funding fro

its lump sum appropriation for CSC and then deny CSC funding i

the requests exceed the allocation would create an enormous
loophole, granting the Secretary nearly unfettered discretion to
determine when appropriated funds are available. That methodology
clearly violates the ISDEA.

Less than three weeks ago the IBCA onceagain rejected the defendants’ effortsto
evade the liabilities established under the ISDA, this timein aruling involving the Cherokee’s
clamsfor three earlier fiscal years. The Board was brief and to the point:

[W]e must first determine whether the Government would otherwise
owe thismoney to Cherokee.

The simple answer isyes. Apart from section 314, IHS has
raised no new issue, invoked no new principle, and asserted no lega
argument that the Board did not fully takeinto consideration when it
arrived at its decisionin Alamo, supra, which raised essentidly the
same issues as those in these appeals. Moreover, every case we
know of that has considered these or similar issues, and particularly
the issue of whether thelanguage of the ISDA requiring the fu
payment of indirect costs under self-determination contractsis
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mandatory when the agency has received sufficient appropriations to
do so, hasfound that full payment isrequired and that the Secretary
has no discretionin the matter.

Appeals of Cherokee Nation, Exh. 15, slip op. at 15.
The Board then makes five conclusions (id. at 16-17), including the following:

[1] Inmaking allocations and disbursements for indirec
costs under compacts and contracts pursuant to Title 111, when
funded by unrestricted lump-sum appropriations, IHS remains bound
by the mandatory language of the authorizing legidation and it
agreements with Indian Tribes executed pursuant thereto, despite
any shortfdlsinthe total amounts appropriated, because in
providing indirect costs under the Act, the Department is performing
an essentidly ministeria function, and it has no authority to modify
administratively the clear statutory mandatesgiving priority to
indirect costs.

[2] Absent a specific revision of the authorizing legidation
by either an amendment of the substantive Act or aclear provisonin
an applicable appropriations Act, the Department has no authority t
modify either the direct cost base (multiplicand) by which anindirec
cost rate isto be multiplied or the percentage rate (multiplier)
determined by agreement with the Inspector General of the U.S.
Department of the Interior.

[3] The qudificaionin the authorizing Act to the effect tha
the Indian Tribes entitlement to full funding of ther indirect costsis
subject to the availability of appropriations, is not applicable where
the current appropriaionisin theform of atotal lump-sum amoun
that is sufficient to fully fund suchindirect costs, and the then
current appropriations Act lacks any statutory restriction on its use
for such purposes.

The situation presented by thiscase and those considered in Alamo, Shoshone-
Bannock, and Appeals of Cherokee Nation are legally indistinguishable. Asin those cases, the IHS

appropriationsfor FY 1996 and FY 1997 for contract support costs were unrestricted. % Indeed,

2 The FY 1996 Appropriations Act appropriated the following sumsfor the Indian
Hedth Service:
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these are the very yearsthat wereat issue in Shoshone-Bannock, as well as one of the years at
issuein Cherokee Nation (1996). Thus, §450j-1(b)’'s “availability of funds’ proviso Smply does
not apply. The ISDA mandates full contract support cost funding “subject to the availability o
appropriations,” and appropriations were indeed available, because the Appropriations Act
imposed no legal impediment to the Secretary’s use of each year’ s lump-sum appropriation to pa
these anounts. Borrowing from the IBCA, “before using any funds fromits lump-sum [IHS]
appropriation for discretionary purposes, the [IHS] has a clear obligation to first give priority t
the various mandatory programs and activities of the ISDA ..., includingindirect costs. The

Department has no discretionin thismatter.”  Alamo at 18.%

For expenses necessary to carry out the Act of August 5, 1954 (68
Stat. 674), the Indian Self-Determination Act, the Indian Hedth
Care Improvement Act, andtitles 11 and I11 of the Public Health
Service Act with respect to the Indian Health Service,
$1,747,842,000, together with payments received during the
fiscal year pursuant to 42 U.S.C. 300aaa-2 for servicesfurnished
by the Indian Health Service . ... Provided further, That of the
funds provided [inthe lump sum appropriation], $7,500,000 shall
remain available until expended, for the Indian Self-
Determination Fund, which shall be avalablefor the transtional
costs of initial or expanded tribal contracts, grants or cooperative
agreements with the Indian Health Service under the provis ons of
the Indian Self-Determination Act. . . .

110 Stat. at 1321-189 (emphasis added). The FY 1997 Appropriations Act is nearly identical,
except that Congressincreased the Indian Heath Service's lump-sum appropriation by nearly $60
million to $1,809,269,000. 110 Stat. at 3009-212, 3009-213. Asnotedi Shoshone-Bannock I,
988 F. Supp. at 1330, the 1996 and 1997 Appropriation Acts plainly accomplished but one goa
with respect to the $7.5 million ISD Fund: they set apart asmall portion of thelarger sngle-year
lump-sum appropriation as a so-called multiple or “no-year” fund, having no fiscal year limitation
or expiration date.

2 See also Shoshone-Bannock |, 988 F. Supp. at 1332 (Secretary “is certanly
required to fund CSC with available appropriated funds before undertaking new discretionary
projects or initiatives or permitting funds to lapse to the Treasury”). Thisresult is not surprisng.
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2. Even if appropriations had not been availableto the Secretary,
the defendants would beliable because the | SDA requiresthe
Secretary to enter into binding contractsin advance of
appropriations actsfor specified amounts, including amounts
for contract support costs.

Evenif the Secretary had lacked sufficient funds to liquidate these binding
obligations, the defendants would still beliable because that liability operates independent of
particular appropriations. Asthe following discussion shows, this argument reflects basc
principles of government contracting law.

We begin by recalling that the ISDA mandates the Secretary to enter into contracts.
That muchisclear from 25 U.S.C. §450f(a)(1) (“[t]he Secretary isdirected . . . to enter into a
self-determination contract or contracts. . ..”) The Secretar  must approve atribal proposa and

award a contract within 90 daysof receiving arequest unless the Secretary makes awell-

Inits well-known “impoundment” cases, the Supreme Court made clear that even executive
agencies granted broad discretion (unlike the Secretary under the ISDA) must fully fund statutory
beneficiaries to the maximum amount permitted by appropriations, unless Congress expressly
delegates the agency “impoundment” authority. See, e.g., Train v. City of New York, 420 U.S.
35, 45-48 (1975) (rejecting EPA Administrator’s purported implicit discretion to withhold funds
and allot thecity less than the entire amount authorized to be gppropriated); Oklahomav. U.S.
Civil Serv. Comnrn, 330 U.S. 127, 136 (1947) (discussing congressionally “create[d] legdly
enforceable rights” to certain payments from afederal agency). The Tribes have an equa
statutory right to full funding which may be defeated only by alater enacted, countervailing
statute. See, e.g., United Satesv. Lariono , 431 U.S. 864, 879 (1977).

8 It appears thatin FY 1998, the Secretary lacked sufficient funds due to a statutor
“cap” on her ability to make contract support cost payments out of her lump-sum appropriation.
See Pub. L. No. 105-83, 111 Stat. 1543, 1583 (1997); GAO Report, Exh. 2 at 22.
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supported finding under one of five carefully limited criteria. 25 U.S.C. § 450f(a)(2). Asnoted
earlier, the Act dso mandates the precise funding amountsthat must beincluded in those
contracts, describing both the Secretaria amount, 8§ 450j-1(a)(1), and theamount of funding for
contract support costs, 8§ 450j-1(a)(2), that are to be “added” to the contract. 25 U.S.C.A. 8 450j-
1(g) (West Supp. 1998).

The only limitation of any kindis set forth inthelast, unnumbered sentence of 8
450j-1(b) (hereinafter the § 106(b) availability clause):

Notwithstanding any other provisonin this subchapter, the provision

of funds under this subchapter issubject to the availability o

appropriations and the Secretary is not required to reduce funding for

programs, projects, or activities serving atribeto make funds available

to another tribe or tribal organization under thissubchapter.
IHS has long taken the position that thisavailability clause underminesall of the Act’s other
provisions that carefully specify the amount to which tribal contractors are entitled, in particular
the amount of contract support. Specifically, IHS has argued that, because of this sentence, the
United States s liahility for the full amount of contract support required by the rest of the Act and
by the government’ s contracts with tribesisconditional on therecommendations of Congressi onal
committees. This position has never withstood judicia scrutiny.

Rather, both tribunalsto address this issue have determined in the context of limited
agency appropriationsthat the 8 106(b) availability clause specificdly limitsonlythe Secretary’ s
authority to disburse funds, not the quantum ofthe government’ s underlying liability for a

particular dollar amount under the law and a duly authorized contract.” Alamo, dlip op. a 45 (“the

2 As discussed infra 45 - 49, such availability clauses limiting an agency’ s spending
authority, but not its authority to enter into binding obligations, are common in statutes conferring
contract authority
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Government’s obligation to fund these indirect costsin accordance with the [self-determination] contract remains
intact, despite the dollar ceiling in the applicable appropriation act”); Ramah Navajo School Bd., 87 F.3d at 1345
(“Given the mandatory terms of the Tribes' CSF entitlement under the Act, Congress clearly included the [availability
clause] not to excuse the Secretary’ s obligation to follow the mandates of the statute, but rather to
make evident that the Secretary isnot required to distribute money if Congress does not allocate that
money to him under the Act”) (emphasis added).*® These rulings are supported by the plain language
of the statute and itslegidative history.
a. The 8§ 106(b) availability clause, according toits plain

language and in harmony with therest of the statute and

the applicable legidative history and regulations, limits

the agency’sauthority to liquidate its obligations, but

not the government’sliability for the amount of funding

specified in § 106(a).

The plain terms of the 8 106(b) availability clause addressonly the “provision of
funds’ and the Secretary’ s duty “to make funds avalable.” The availability clause does not address
the “amount of funds provided” under a self-determination contract, for that amount is controlled
by subsection (a). The phrase*the provision of” meansthe “act or process of providing,”
Webster’ s Third New International Dictionary at 1827 (1976), and “to provide” means, in this
context, to “furnish for future use.” Black's Law Dictionary at 1224 (6th ed. 1990). Thus, the
phrase refersto the Secretary’s “act of furnishing fundsfor future use.” Similarly, the phrase
“make funds available” refers to the Secretary’ s duty to make funds* accessible,” “obtainable,” or

“present or ready forimmediate use.” Black’'s Law Dictionary at 135. The availability clauseb

its terms addresses only the Secretary’ s ministerial duty to make paymentsto fund self-

%0 Although the Ramah court correctly describesthe § 106(b) availability clause, in
that case the plaintiffs did not seek additional amounts beyond what had been appropriated; they
challenged only the manner in which the BIA was mishandling the appropriation it had.
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determination contracts.

This*“plain-meaning” interpretation accordswith the rest of the statute. See United
Sates Nat’'| Bank of Oregon v. Independent Ins. Agents of America, Inc., 508 U.S. 439, 455
(1993) (“Over and over we have stressed that ‘[i]Jn expounding a statute, we must not be guided by
asingle sentence or member of a sentence, but look to the provisions of thewhole law, and to its
object and policy’” (citation omitted)).

(1) Comparing the § 106(b) availability clause with 8 106(a). In considering the
effect of the § 106(b) availability clause on the government's liability to pay a particular “amount,” it is essentia to
consider the context of the entire statute, which istelling. On the one hand, the § 106(b) availability clause refersto the
“provision of funds’ and the Secretary’s duty “to make funds available.” In contrast, subsection (a) (emphasis added
throughout) unambiguously addresses on several occasions the “amount” of funds the Secretary is“required” to pay
and the contractor is*“entitled” to receive:

L 4 “[t}he amount of funds provided under the terms of self-determination contracts .

.. shall not be less than the appropriate Secretary would have otherwise provided
for the operation of the programs or portions thereof for the period covered by the
contract,” § 450j-1(a)(1);

L 4 “[t]here shall be added to the amount required by paragraph (1) contract

support costs which shall consist of an amount for the reasonable costs for
activitieswhich must be carried on by atribal organization as a contractor to

ensure compliance with the terms of the contract and prudent management,” §
450}-1(a)(2);
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L 4 contractors “ shall have the option to negotiate with the Secretary the amount of
fundsthat the tribe or tribal organization is entitled to receive’ under their
contracts, 8 450j-1(a)(3)(B); and

L 4 the “amount” of contract support costs “required to be paid” shal include
startup costs including preaward costsif the Secretary receives prior notice of
those costs, 8§ 450j-1(a)(5) & (6).

Similarly, subsection (g) requires the Secretary:

2 to “add to the contract the full amount of funds to which the contractor is
entitled under subsection (a).” 25U.S.C.A. § 450j-1(g) (West Supp. 1998).

The repeated and consistent statements that the “amount” “shall not be less than” a specified amount, “shall be added to
the” contract, isan “entitlefment],” and is “required to be paid,” are not only unambiguous; they contrast sharply with
the utter absence of any similar languagein § 106(h).>* Interpreting the § 106(b) availability clause asalimit on the
Secretary’s ministerial duty to disburse funds harmonizes these subsections, gives full weight to the Secretary’s
mandate in subsections (a) and (g) to pay the specified amount, and recognizes that these sections do not require the

Secretary to disburse funds that have not been appropriated or to reduce the recurring funding for ongoing programs.

3 This distinction isalso supported inthe model contract at 25 U.S.C. § 450( I). For
example, 8 1(b)(4) clearly recognizesthedistinction between the Secretary’s ability to “make
funds available” and the underlying obligation for the amount specified in subsection (a):

Funding amount.--Subject to the availability of appropriations, the
Secretary shall make available to the Contractor the total amount
specified in the annual funding agreement . ... Such amount shall
not be less than the applicable amount determined pursuant to
section 106(a) of the [ISDA].

(Emphasis added.) While the Secretary’ s duty to “make available’ the funds required b
subsection (a) may be subject to appropriations, the United States' obligation for that amount i
not.

2 Thisinterpretation is further supported by the rule that “where Congress includes particular
language in one section of a statute but omitsit in another section of the same Act, it is generally presumed that
Congress acts intentionally and purposely in the disparate inclusion or exclusion.” Rusello v. United Sates, 464
U.S. 16, 23(1983). Asnoted above, Congress consistently indicated whenever it was referring to the “required
amount” of the government’s obligation, but referred in the § 106(b) availability clause only to the “provision of
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(2) Comparingthe 8 106(b) availability clause with the balance of § 106(b). If
possible, statutes are also to be construed to avoid rendering any portion of them mere surplusage. Dunn v.
Commodity Futures Trading Comm’n, 117 S.Ct. 913, 917 (1997). Thefirst five clauses of subsection (b) (al
one sentence) provide that the “amount of funds’ shall not be reduced by the Secretary except for five specific
reasons. § 450j-1(b)(1)-(5). In particular, subsection (b)(2)(A) provides that “[t]he amount of funds required by
subsection (a) of thissection . .. shall not be reduced by the Secretary in subsequent years except pursuant to . . . a
reduction in appropriations from the previous fiscal year for the program or function to be contracted.” Itisinthis
subsection, not the § 106(b) availability clause, that Congress addressed the issue of how the “ amount” of funding
required by subsection (a) should be calculated in light of appropriation limitations, and it carefully limited any
reduction only to years where Congress has reduced the IHS appropriation from the preceding year. Again, thisplain
meaning interpretation harmonizes the § 106(b) availability clause with these precisely formulated constraints on the
Secretary’s ability to reduce the amount reguired by subsection (a).*

(3) Comparing the § 106(b) availability clause with 8 106(c). The government’s

funds’ and “mak[ing] funds available,” reflecting an intent that the availability clause not affect the government’s
underlying liability for the specified anount. Asin Rusello, one should “refrain from concluding here that the
differing language in the two subsections has the same meaning in each.” 464 U.S. at 23.

8 A contrary reading would also violate the maxim that the expression of listed exceptionsto a

general rule excludes implying other exceptions. See, e.g., Leatherman v. Tarrant County Narcotics
Intelligence and Coordination Unit, 507 U.S. 163, 168 (1993) (requirement that fraud and mistake be pled
with particularity under Rule of Federal Procedure 8(a)(2) excludes other exceptions to the general rule that plaintiff
must make only “ashort and plain statement of the claim™). When Congress specifically listed in the five numbered
clauses of subsection (b) the limited circumstances when the Secretary could make exceptions to the general rule
mandating the amount a contractor isto receive, Congress excluded the possibility of additional exceptions for other
reasons. See also 25 U.S.C. 8§ 4501(c)(modd contract 8§ 1(e)(2)) (* no modification to this Contrac
shall take effect unless such modification is made in theform of a written amendment to the
Contract, and the Contractor and the Secretary provide written consent for the modification”
unless that modification resultsin the “addition of supplemental funds’ or “ the reduction of funds
pursuant to [25 U.S.C. § 450j-1(b)(2)]”). By specifically referring to subsection (b)(2) and no
the 8§ 106(b) availability clause, this clause reinforces Congress sintent that the latter does no
give the Secretary the unilateral right to reduce funding entitlements.
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interpretation of the 1988 and 1994 Amendments also runs counter to subsection (c)(2) of § 450j-1, which (until
repealed afew months ago, see Pub. L. No. 105-362, § 801(g)) required the Secretary to provide to Congress an
annua “accounting of any deficiency of funds needed to provide required contract support coststoal
contractors for the current fiscal year” (emphasis added). By requiring the Secretary to report “any deficiency” (i.e.,
when obligations exceed available funds “ needed to provide required contract support costs’),* Congress
emphasized the mandatory nature of the obligation imposed by subsection (a) and it required the agency to notify

Congress of any need to supplement the agency’s budget so as to meet its obligations.®

34 In appropriationsjargon, a“deficiency” occurs when an agency has “incurred
[obligations] in excess of available funds.” See United States General Accounting Office, A
Glossary of the Terms Used in the Federal Budget Process (3d ed. 1981) (Glossary) Exh. 15-
at 56; see also the Antideficiency Act, 31 U.S.C. § 1341.

% Government contracts impose on the agency aduty to seek sufficient contract
funding. Where the agency fails to seek these funds and a funding shortfall ensues, the courts
have refused to alow the United States to escapeliability by daiming that its funding duty was
subject to the availability of appropriations. SA. Healy Co. v. U.S,, 576 F.2d 299, 304 (Ct.Cl.
1978) (holding that “funds available” clauses were “simply not designed unequivocaly to put the
contractor on notice that he bears dl the risk of loss ensuing from the unavailability of funds for
earnings, no matter what the reason therefor”). The court summarized the point this way:

In short, then, we hold that the protective umbrella of the funds
available clause, as worded in this contract, doesnot extend to an
exhaustion of funds occasioned by the agency’s decision to reques
funding grosdy inadequate to support theleve of [contrac
payments] approved by the agency for the fisca year.

SA. Healy at 307. Seealso San CarlosIrr. and Drainage Dist. v. U.S,, 23 Cl. Ct. 276, 282-83
(1991) (“The United States cannot escape liability under the contract because the BIA did no
attempt to obtain appropriations from Congress to repair the spillway gates’).

Inthiscase, IHSfaled to seek appropriations sufficient to fund the contractors
full contract support costs needs, athough the agency was fully aware of the chronic shortfal of
contract support costs. See, e.g., Indian Hedlth Service, FY 1997 “ Justification for Estimates for
Appropriations Committees,” SUP-76, Exh. 8 at 6. If Congressin 1996 and 1997 appropriated
insufficient funds for contract support costs, thereis little wonder given these insufficient
requests.
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(d) Comparing the 8 106(b) availability clause with other 1SDA sections.
Reading the § 106(b) availability clause to only limit the Secretary’ s authority to liquidate obligationsis also consistent
with the prohibition against the Secretary unilaterally anending a contract (e.g., 8 450m-1(b)) and the ISDA’slimit on
the Secretary’ s right to withhold payment even where atribal contractor may have breached an agreement. 8§ 450j-1(1)
(Secretary must provide advance notice, technical assistance and a hearing on the record at which the Secretary bears
the burden of proof). Under the defendants’ interpretation of the § 106(b) availability clause, the Secretary could
unilateraly reduceits obligation to tribal contractors who have fully complied with their contracts without any notice
or due process a all, and without any requirement that IHS even provide supporting evidence.

The plaintiffs’ interpretation of the § 106(b) availability clause also goes hand-in-hand with the
provision, likewise added to the ISDA in 1988, authorizing “money damages’ in civil actionsto enforce the ISDA. 25
U.S.C. 8450m-1(a). See Shoshone-Bannock I, 988 F. Supp. at 1315 (“when an appropriation has lapsed or is not
sufficient, the appropriate remedy [under the ISDA] will be money damages rather than injunctive relief”). This
provision, added specifically to allow contracting tribes to enforce their rights to indirect cost funding, Ramah
Navajo School Bd., 87 F.3d at 1344-45 (citing S. Rep. No. 100-274), reinforces that the government’s liability for
the amount specified in contracts and required by subsection (a) is not limited by the amount of particular

appropriations.®

Moreover, unlike the clausesin SA. Healy and San Carlos which unmistakably
sought to condition liability at some length, the six-word 8 106(b) availability clause nowhere
even hints at alimitation on the government’s liability. Under these circumstances this clause
cannot be read to shift to the contractor the full risk of loss occasoned by insufficien
appropriationsfor which the agency itself isto blame.

% According to the Senate Report, S. Rep. No. 100-274 at 37, Congress added the
enforcement provision specificaly:

to give self-determination contractors viable remediesfor
compelling BIA and IHS compliance with the Self-Determinati
Act. . .. Self-determination contractors' rights under the Act have
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(5) Indian canon of statutory construction. Finaly, evenif ambiguity could
somehow be injected into the plain terms of the statute and the 8§ 106(b) availability clause, canons
of construction unique to Indian legislation require that courts reject any interpretation seeking to
exploit theambiguity againgt thetribes, and to deprivethe tribes of funds required to carry ou
their hedth care programs. South Dakota v. Bourland, 508 U.S. 679, 687 (1993); Montana v.
Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985); DeCoteau v. District County Court, 420 U.S.
425, 447 (1975). The Tenth Circuit has specifically held that this canon “controls over the more
general rule of deference to agency interpretations of ambiguous statutes’ when interpreting the
contract support cost provisons of the ISDA, so that the canon “* constrain[s] the possible number
of reasonable waysto read an ambiguity in [the] statute.”” Ramah Navajo Chapter, 112 F.3d a
1461-62 (quoting Commonweal th of Massachusetts v. U.S. Dept. of Transp., 93 F.3d 890, 893

(D.C. Cir. 1996)). The ISDA and the implementing regulations expresdy incorporate this canon. ¥

In summary, when read in light of the ISDA as awhole, the § 106(b) availability clause addresses

only the Secretary’s ministerial duty to disburse funds. It does not excuse the obligation to comply with the mandates

been systematicdly violated particularly in the area of funding
indirect costs.

3 25 U.S.C. §450I(c), model contract 8§ 1(a)(2) (“Each provison of the [ISDA] and
each provison of this Contract shall be liberally construed for the benefit of the Contractor t
transfer the funding . .. from the Federal Government to the Contractor”) (emphasis added); id. 8
1(d)(1) & (2) (reaffirming trust respong bility and providing that “ Secretary shall act ingood faith
in cooperating” with Tribes); Title I11 8 303(a)(7), () & (f), reprinted at 25 U.S.C. 8 450f note
(affirming trust responghility and directing Secretaries to “interpret Federa laws and regulations
inamanner that will facilitate the agreements authorized by thistitle” and “theinclusion o
activities, programs, services, and functionsin [such] agreements’); 25 U.S.C. 8§ 450n(2)
(affirming “trust responsibility of the United States with respect to the Indian people”); 25 C.F.R.
8 900.3(b)(11) (binding Secretary to goply the canon in construing regulations implementing the
ISDA).
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of subsection (a) to pay the precise “amounts” specified there and in the relevant contract. Thus, the availability clause

limits IHS s authority to spend, but does not limit its authority to incur binding obligations for fixed amounts.
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b. The legidative history of the | SDA firmly supportsthe
inter pretation of the § 106(b) availability clause advanced here.

The 8 106(b) availahility clause, like the rest of § 106, was added to the ISDA in the 1988
amendments. Pub. L. No. 100-472 § 205. That legidlative history, by repeatedly affirming the need for tribal
contractors to receive full funding of contract support costs and rejecting the Secretary’ s authority to reduce that
funding, confirms the plain meaning interpretation advanced here, and squarely contradicts an interpretation of the
availahility clause as abroad loophole permitting IHS unfettered discretion to unilaterally evadeits liability. Thus, to
the extent that the text of the statute is found to be ambiguous in any respect, the legislative history removes that
ambiguity.

The 8 106(b) availahility clause was only included in the 1988 amendments at the last moment, as
part of arewritten version of the bill previously passed by the Senate. Earlier versions and the accompanying
legidlative history are revealing in the complete lack of any provision granting the Secretary the authority she now
claims. For instance, in an early version of H.R. 1223, 100th Cong., 1st Sess. (1987) (amending former § 106(h) of the
ISDA), the relevant section provided:

(h)(1) Theamount of funds provided under the terms of contracts
entered into pursuant to this Act shall be no less than the appropriate Secretary
would have otherwise provided for his operation of the programs or portion

thereof for the period covered by the contract.

(2) Tothe amount available under subsection (h)(1) of this section shall
be added the negotiated contract support costs.

(5) Contract support costs shall be awarded for al programs for which a
tribal organization has contracted. . . .

(6) Except for general assistance grants, once contract and grant

obligations are negotiated, the contract or grant amount may be decreased only
with the consent of the contractor or grantee or to reflect areductionin
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congressional appropriation from the previous fiscal year as reflected in the
appropriation line item from which the contract or grant funds are derived.

H.R. Rep. N0.100-393 at 14 (1987). The report accompanying this bill stated that it “ attemptsto . . . anend]] the Self-
Determination Act 0 asto guarantee the tribes an adequate level of funding for contract support
costs,” id. at 4 (emphasis added), and the commentary that became § 106 notes that “the Committee believes that the
Federal agencies must pay contractors for the administrative costs they incur in operating all
programs contracted pursuant to [the ISDA].” Id. at 7 (emphasis added).

The Senate' s version of the bill (S. 1703, 100th Cong. 1st Sess. (1987)) expanded these measures
further to create anew 8 106. Again, the bill included nothing giving the Secretary the broad authority she now claims.
S. Rep. No. 100-274 at 30-34. Rather (and as aready noted earlier) the committee report accompanying this bill--the
definitive report for the 1988 amendments--repeatedly addresses the need for full funding of contract support costs,
terming IHS s funding failures “[p]erhaps the single most serious problem with implementation of the Indian self-
determination policy,” and adding that “[f]ull funding of tribal indirect costs associated with self-determination

contractsis essential if the federal policy of Indian Self-Determination isto succeed.” 1d. at 8, 13.% Thereport also

8 At ahearing on S. 1703, Senator Inouye reinforced thispoint

A final word about contracts: | am a member of the Appropriations
Committee, and there we dea with contracts all thetime. Whenever
the Department of Defense getsinto acontrac with General Electric
of Boeing or any one of the other grea organizations, that contrac is
carried out, even if it mea s supplemental appropriations. Bu
strangely in this trust relationship with Indians they come to you
maybe halfway or three quarters through the fiscd year and say,
“Sorry, boys, we don’'t have the cash, so we're going to stop right
here” after you've put up all themoney. At the same time, you don't
have the resources to sue the Government. Obvioudy, equity is not
on your side. We're going to change that also.

To Amend the Indian Self-Determination and Education Assistance Act: Hearing on S. 1703
Before the Senate Select Committee on Indian Affairs, 100th Cong., 1st Sess., 55 (Sept. 21,
1987).
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addressed the cause of appropriations shortfalls for contract support, stating that “[f]or several years the Bureau of
Indian Affairs and the Indian Health Service have failed to request from the Congress the full amount of funds needed
to fully fund indirect costs associated with self-determination contracts. Consequently, tribes have been forced to
request supplemental appropriations directly from Congress to make up the shortfall.” 1d. a9
(emphasis added). Current § 106 responds to this problem. By placing the obligation to fully fund indirect costs
squarely on the agencies, Congress made sure that they would properly inform it of the funding necessary to meet the
government’s contractual commitments.

In commenting specifically on what became § 450j-1(b)(2)(A), the Committee noted this “would
prevent the Secretary from reducing funds for a self-determination contract, except in response to areduction in
appropriations enacted by the Congress.” Id. a 31. Nowhere does the legidative history suggest any intent by
Congress to grant the Secretary authority to unilaterally reduce the amount of contract support costs owed to atribal
contractor. Any such provision would be puzzling, indeed, given the drafters clear concerns, evident throughout the
report, that tribal contractors must receive their full funding and that the Secretary’s discretion to reduce funding must

be severely limited.*®

% Significantly, one of the goals of S. 1703 wasto “[p]rovide aframework for

enabling the Congress to determinethe amount of appropriations needed for tribal indirect costs.”
S. Rep. No. 100-274 at 14.

40 The legidative history also explains Congress s choiceof theterm “contract” inthe

ISDA (S. Rep. No. 100-274 at 19), emphasizing that Congress well understood the agency’s
potential liability under the statute:

The Committee considered deleting the term “ contract” and using
another term such as * self-determination grant” or
“intergovernmental agreement.” Ultimatdy, however, the
Committee determined that the use of the term “ contract” is
important to convey the sense of a legally binding instrument that
cannot be terminated by administrative action without the legal
consequences that would be associated with the termination o
contractual obligations by either party.
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After the addition of the § 106(b) availability clause in the final House revision, House Manager
Rep. Udall explained that the amendment was “mostly atechnical rewrite” and that he would note only the “more
important changes.” 134 Cong. Rec. H7366-04, 1988 WL 175429, pp. 35-37 (Sept. 9, 1988). He stated that the “new
[§106(a)] language isidentical” to aprovision in the original House version. Id. (Asdiscussed above, that version,
like the Senate version, was aimed at amending the Act “so as to guarantee the tribes an adequate level of
funding for contract support costs” H.R. Rep. N0.100-393 at 4 (1987) (emphasis added).) Rep. Udall
explained that the new language meant that contract support costs “shall be added” to the required Secretarial amount.
1988 WL 175429, pp. 35-37.

Rep. Udall never even mentioned the House addition of the 8 106(b) availability clause. Id. This
silence, too, cuts against an interpretation of the availability clause as a sweeping limit on the government’sliability.
Certainly one would expect that such an “important change” (as the government would have it) would have received at
least some mention somewhere in the legisiative history.** In truth, however, the § 106(b) availability clauseis much
more limited: Rather than providing aloophole to al the Act's mandates, the availability clause merely addresses the
narrow issue of the Secretary’s administrative duty to disburse agency funds from appropriations acts.

In short, if Congress had intended to retain the power to limit the amount of
contract support coststo be obligated, the logical approach would have been simply to remove
contract support costs altogether from the amount specified in 8 106(a), and to providefor the

solely through annua appropriations.** IHS contends that Congress instead chose a devious and

4 See Train v. City of New York, 420 U.S. 35, 45-46 (1975) (“We cannot believe
that Congress at the last minute scuttled the entireeffort by providing the Executivewith the
seemingly limitless power to withhold funds from allotment and obligation™).

42 Indeed, thisis one of the very aternatives recently discussed (but no
recommended) by the Generd Accounting Officeasameanso amending the ISDA to limit
contracting support cost obligations. GAO Report at 57-58, Exh. 2 at 58-59.
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confusing approach, first promising full funding through a half dozen explicit, mandator
provisions, and then undercutting that promisethrough one unnumbered sentence that neither
addresses the required amount of funding nor receivesany mentionin thelegisaivehistory. This
isnot credible. The plaintext of the statute, the legidative history, and the applicable case law
deding with government contracting and appropriations unequivocally support the conclusion that
the amounts specified in 25 U.S.C. 8§ 450j-1(a) are legdly enforceable obligations of the United
States, regardless of theamount subsequently appropriated by Congress.
C. By Requiring the Secretary to Enter into Contracts in Advance of

Appropriations, the | SDA Confers“Contract Authority” to Create Binding

Obligations of the United States Regardless of Subsequent Appropriations.

The mandatory funding provisionsof § 450j-1(a), by providing the Secretary with
“legidative authorization . . . to create obligationsin advance of an appropriation,” create what is
referred toin thejargon of federal appropriationslaw as “contract authority.”* National Ass'n o
Regional Councilsv. Costle, 564 F.2d 583, 586 (D.C. Cir. 1977); seealso | U.S. Generd
Accounting Office, Office of the General Counsel, Principles of Federal AppropriationsLa 2-4
(1991). Asthe Supreme Court has explained, a statute granting “ contract authority” to an agency

establishe[s] afunding method differing inimportant respects from

the norma system of program approval and authorization of

appropriation followed by separate annua appropriation acts.

Under that approach, itisnot until the actual appropriation that the

Government funds can be deemed firmly committed. Under the

contract-authority scheme. . . before us now, there are
authorizationsfor future appropriations but also initid and

43 As explained by the Comptroller General, “contract authority” provides an

exception to the general rule, codified in the Antideficiency Act, 31 U.S.C. § 1341(a)(1)(B), tha
“prohibits Government officers and employees from involving the Government in any contract or
other obligation, for payment of money . . . inadvance of appropriations’ unlessthe contractis
“otherwise authorized by law.” B-211190, 1983 WL 207412 * 3, Exh. 15-C at 13.
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continuing authority inthe Executive Branch contractually to
commit funds of the United States up to the amount o
authorization. The expectationis that appropriations will be
automaticaly forthcoming to meet these contractua commitments.
This mechanism considerably reduces whatever discretion Congress
might have exercised in the course of making annual appropriations.

Train, supra, 420 U.S. at 39 n.2.
Although obligations incurred under contract authority aregenerally funded by

subsequent appropriations, itishornbook government contracting law that a failure by Congress
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to appropriate sufficient fundsto meet those obligations does not limit the government’s liability to
pay the specified amount of the obligation. New York Airways, Inc. v. United Sates, 369 F.2d
743, 748 (Ct. Cl. 1966) (“[i]t haslong been established that the mere failure of Congresst
appropriate funds, without further words modifying or repealing, expresdy or by clear implication,
the substantive law, does notinand of itself defeat a Government obligation created by statute”)
(citations omitted); see also Gibney v. United Sates, 114 Ct. Cl. 38, 53 (1949) (“[w]e know of no
casein which any of the courts have held that a simple limitation on an appropriation bill of the use
of funds has been held to suspend a statutory obligation”); Ferrisv. United Sates, 27 Ct. Cl. 542,
546 (1892) (holding that “insufficiency” of an appropriation “does not pay the Government' s debts
nor cancel its obligations, nor defeat the rights of other parties’).

One example addressed by the Comptroller General considered the potentia
liability of the United States under the Federal Boat Safety Act, a statute similar in many significant
waysto the ISDA. To the Chairman, House Committee on Merchant Marine and Fisheries, No.
B-211190, 1983 WL 207412 (April 5, 1983), Exh. 15-C at 11. Congress enacted the act to
encourage state participation inthe administration of boating safety programs, requiring the
Secretary of Transportation to enter automatically into a contractud agreement to provide an
state that met certain statutory requirements with a specified amount of funding. Id. at *2-4, Exh.
15-C at 12-15. After considering the act, the Comptroller Genera opined that “if theamounts

appropriated to liquidate obligations are not sufficient to cover obligations to the States in any
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fisca year, the United States, through the Coast Guard, would probably be found ligbleby a
Federal court to the States to whom obligations have been made . . . .”* Id. at *1.

Similarly here, the ISDA authorizes-indeed, requires-IHS to turn over to willing
tribes the administration of federal programs designed to benefit Indians. To further the god o
self-determination, Congress tightly circumscribed the Secretary’ sdiscretion to decline to contract
or to determinethetermsof the contract, including the amount of contract support cost funding.
Thus, the statute mandates the amount of funding for contract support costs, like theamount o
funding for direct costs, and specifically requires the Secretary to bind the United States to tha
amount through contract.

Where an agency like IHS has contract authority, the United States s liable for the
contracted obligation notwithstanding the presence of an “availability of funds’ clause, just asthe
United States was found liable in New York Airways. There the court considered a statute under
which the Civil Aeronautics Board set a monthly subsidy the Board would pay ahelicopter

company for transporting mail. The court considered “whether the particular wording of the Ac

“ Statutes requiring or allowing agenciesto enter into such obligations in advance of

appropriations-and thus conferring “contract authority” —are far from rare. See Train, 420 U.S. at
39 n.2; New York Airways, 369 F.2d at 748-52 (statute authorizing payments to companiesfor
carrying the mail obligated government in absence of liquidating appropriation); Matter o
Department of Transportation—Establishment of a Bus Testing Facility, No. B-228732, Feb. 18,
1988, 1988 WL 227204 * 3, Exh. 15-C at 18-19 (statute authorized contractual obligation for
project regardlessof appropriations); Matter of Statutory Authority of Interstate Commerce
Commission to Direct Rail Transportation, B-196132, Oct. 11, 1979, 1979 WL 11970, Exh. 15-C at 3
(statute authorized 1CC to incur obligationsin absence of appropriations); To the Dir. Admin. Office of the
United Sates Courts, B-156932, Aug. 17, 1965, 1965 WL 2325, Exh. 15-C at 1 (statute required court system
to incur obligations regardless of appropriation); Matter of Great River Road—Contract Authority, B-
164497(3), June 6, 1979, 1979 WL 12470, Exh. 15-C at 7 (statute provided “contract authority” to DOT for
certain road congtruction). See generally GAO, Il Principles of Federal Appropriations Law at 6-50
through 6-53, Exh. 15-B at 5 through 8, and cases cited therein (discussing “ contract authority” in detail).
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empower|[ed] the Board to obligate the United Statesfor the payment of an agreed subsidy inthe
absence or deficiency of a congressonal appropriation,” 369 F.2d at 744, since the relevant portion
of the statute provided that CAB payments would be made “out of appropriations made to the
Board for that purpose.” Id. at 745 (citing former 49 U.S.C. § 1376(c)) (emphasis added). The
key issue, asframed by the court, waswhether this phrase “allowsthe Board to pay subsidies only
to the extent that Congress appropriatesmoney to it for that specific purpose,” or rather “merely
defines the ministerial responsihility” of the Board “for disbursement of .. . subsidy payments to
the carriers.” 1d.

After consdering the statute, the legidative hisory, and the views of the
Comptroller General, the court ruled that the italicized phrase did not limit the amount of the
government’ s liability, but only the Board’ s authority to liquidate those obligations, where
Congressfaled to appropriate enough fundsforit to do so. Id. at 748. The court ruled that the
authority of the Board to fix the subsidy rates was not “circumscribed by the availability of annual
appropriations,” nor did Congress intend “to deposit in [itself] the ultimate authority to determine

rates through the annual appropriaion process.” * 1d.

45 To the same effect isthe Comptroller General’ s opinion regarding the Federd Safe
Boating Act. B-211190, 1983 WL 207412 *2, Exh. 15-C at 12-13 (citing Pub. L. No. 97-424 §
421(a)) (providing that “the Secretary is authorized to expend [the specified amount of funds],
subject to such amounts as are provided in appropriations Acts for liquidation of contract
authority”) (emphass added). The Comptroller Generd found that this clause “only restrict[ed]
the amounts that can be drawn from the trust fund to liquidate, i.e., to pay, the obligations
previously incurred to amounts subsequently appropriated by the Congress,” and did not restric
the amount of the obligation itself id. at * 3, or the government’ sligbility id. at *4.

The same reasoning was applied in District of Columbia v. Potomac Electric
Power Co., 402 A.2d 430 (D.C. App. 1979). Holding that appropriations measures enacted to
limit payments for electricity by the District of Columbia to a specified amount did not limit the
District’ s obligationto pay thefull anount due under properly established rates. Id. at 434, 439-
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The ISDA containsthe sametype of provision, the 8 106(b) availability clause.
That availability clause by its plain terms limits only the Secretary’s ministerid duty to disburse
funds, but not the United States liability for the amounts specified by the statute and the contracts.
VI. CONCLUSION

For the foregoing reasons, the Plaintiffs Motion for Partial Summary Judgment of
Liability on the First and Second Causes of Action should be granted.

Respectfully submitted this 23rd day of July 1999.
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440 (discussng and relying on New York Airways). Rather, as the court put it, the measure
simply “mean[s] what it says:” that “the disbursng officer for the District may not use any of the
congressionally appropriated sumsto pay for sreet lighting at rates in excess of two cents per
KWH.” 1d. at 436. The power company could thus recover against theDistrict for the fu
amount due under the established rates despite the appropriationslimit.
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