















































purposes of this Shared Pool are to simultaneously ensure that IHS
recovers the full costs associated with ‘IPA/MOAs, minimize the budget
uncertainties for individual Co-Signers, and minimize the accounting
and administration caused by certain categories of costs. The IHS may
use funds in the IPA/MOA Shared Cost Pool only as provided in
subsections b and ¢ above. An accounting of the IPA/MOA Shared Cost
Pool contributions and expenditures shall be provided by the Alaska
Area Native Health Service Area Office to Co-Signers on a quarterly
basis. Any funds remaining in the IPA/MOA Shared Cost Pool at the end
. of the fiscal year shall be distributed to the Co-Signers who '
contributed no later than the last day of the fiscal year. The end of
year distribution shall be made in the proportiomn in which the
contributions to the IPA/MOA Shared Cost Pool were made. The amount of
the contribution by each Co-~Signer shall be calculated based on the
number of IPAs and MOAs the Co-Signer has assigned to it. The required
contribution for FY 99 is shown in column 2 on page 8 of Appendix A to
this Annual Funding Agreement, which also details the basis of the
calculation. : P :

3) METHOD OF PAYMENT:

i) Full Year Withhold. Payment for services being
purchased from the IHS may be made by Seldovia authorizing a withhold
of the full year’s ‘initial mutually agreed upon estimate of the annual
cost of each category of services Seldovia proposes to purchase from
the IHS. In such case, no monthly payments are due from Seldovia.
Upon periodic reconciliation, provided for under subsection
(D) (3) (iii) (a) of this section, excess withheld funds will be paid by
the IHS to Seldovia and adjustments in the amount of withhold or
payments needed to pay for all services Seldovia has purchased, or
proposes to purchase, will be made to the IHS by Seldovia. See
Appendix A page 8 “Summary of Withhold/Buyback” for calculation of the
amount Seldovia hereby authorizes for full year withhold, if any.

ii) Purchases Through Buyback Under Subsection
(D) (2) (ii).

a) Calculations -

I) Oof Initial Estimated Monthly
Payment. The initial estimated monthly payment is determined by
estimating the annual cost of services to be purchased from IHS,
including the user fee for Central Warehouse purchases under subsection
(D) (2) (1i) (b) (II) and the surcharge on all services under subsection
(D) (2) (ii) (e), and dividing by 12. See Appendix page 8"“Summary of
Withhold/Buyback” for calculation of the amount of the initial
estimated monthly payment.

II) Of Total withhold Amount. The Co-
Signer purchasing services through buyback authorizes withhold of an
amount equal to the Advance Withhold under paragraphs (a)(I), (b)(I),
(c) (I) and (d)(I), of subsection (D) (2) (ii) of this section for each
category of service being purchased, plus an amount equal to one month
of the initial estimated monthly payment for each category of service
being purchased (to cover the estimate for services to be provided in
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October). See Appendix A“ page §°Summary of Withhold/Buyback” for
calculation of the amount Co-Signer hereby authorizes to be withheld.

b) Payment Schedule -

: I) First Payment. = The initial estimated
monthly payment is due and payable on the first day of November or the
first day of the month following payment to Seldovia of its lump sum
payment, whichever is later, in which case the IHS shall reduce the
lump sum payment by the authorized withhold plus the initial estimated
- monthly payments for each month preceding the first month for which a
payment is due from Seldovia for which a payment was not withheld.
(This provision is intended to address delays caused in making the lump
sum payment to Seldovia due to Congress authorizing continuing
resolutions or other delays in making lump sum payments to Seldovia.)

II) Subsequent Estimated Monthly
Payments. Subseguent payments are due and payable on the first day
of each month, until the final months of the year intended to be
covered by the Advance Withhold amount applicable to the category of
services, as set forth in subsection (D) (2)(ii). (e.g., the last three
months of payments for IPA/MOAs would come from the Advance Withhold
amount, while only the last one month of payment for Other Services
would come from the Advance Withhold amount.)

III) Default Date. If a payment is not
received by the 10th day of the month in which it is due (or the first
working day thereafter if the 10th day falls on a week-end or Federal
holiday), the IHS will implement the late payment provisions for each
category of service as provided under paragraphs (a) (II) (2), (b)(III),
(c)(II) and (d) (III) of subsection (D) (2)(ii). This date shall be
referred to throughout this section as “Default Date.”

1ii) Reconciliation and Adjustment.

R o - a) For Categories of Service - Full accounting of
all costs for each category of service, whether purchased through full
year withhold or buyback, will be provided to Seldovia within 45 days
of the end of each month. Reconciliation of payments made to IHS
compared to actual costs for the first three quarters of the Fiscal
Year will be provided quarterly within 45 days of the end of each
quarter. Reconciliation of payments made to IHS compared to actual
costs for the last quarter of the Fiscal Year will be provided within
60 days of the end of the last quarter. At the end of each of the
first three quarters, the IHS and Seldovia will review the expenses for
the preceding quarters. The monthly estimated payment due, or the full
year withhold amount, for the balance of the Fiscal Year will be
adjusted accordingly to account for any over or under collections in
order to project a zero balance at the end of the Fiscal Year. wWithin
"30 days after the final end-of-year reconciliation is provided to
Seldovia, any over recovery by the IHS must be returned to Seldovia and
within 30 days after the final end-of-year reconciliation is due any
under recovery must be paid by Seldovia.

b) For Administrative Surcharge - The
administrative surcharge shall be used exclusively for administration
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of the buyback provisions of this subsection (D). All income from the
administrative surcharge will be accounted for separately and compared
on an annual basis to the cost of administering buyback at the Area
Office. This accounting and reconciliation shall be complete within 60
days of the end of the last day of the Fiscal Year. Any surplus in
administrative surcharges shall be returned to the Co-Signers who
participated in the buyback option on a pro rata ba51s depending on the
amount of administrative surcharge pald

(iv) Use of Other Funds Due Seldovia to Avoid Default
or Satisfy Obligations to IHS and other Remedies.

(a) Avoiding Default. Default may be avoided to the
extent funds are held by the IHS from other funds due to the Co-Signer,
which may be withheld to satisfy the amount of the payment, which would
otherwise be in default or to satisfy amounts due IHS after
reconciliation of costs and payments when an amount is due to IHS.

(b) Recoupment. Any amount due to the IHS by reason of
Co- Slgner s failure to pay in full all amounts owing under the buy-back
provisions of the AFA for the immediately preceding fiscal year shall
be recouped by the IHS from any funds due to the Co-Signer under this
funding agreement.

(c) Full Year Withhold as Penalty for Default.
Notw1thstand1ng any other provision of this Section 5(D), the IHS may
require “full year withhold” as permitted herein as a condition of
permitting a Co-Signer who was in arrears at the end of the immediately
preceding fiscal year to buyback services from the IHS under the terms
of Section 5(D).

4) DISPUTE RESOLUTION: The parties shall endeavor to
resolve any disputes concerning amounts due by Seldovia under this
subsection (D) in a manner agreeable to Seldovia and to the IHS. 1In
the event of a failure to reach agreement on the resolution of any such
dispute, Seldovia may, after providing written notice to the IHS,
choose not to include the disputed amount in any subsequent payment
due. Payment in such a manner shall not be considered as a resolution
of the dispute. The parties shall thereafter attempt to resolve the
dispute through Alternative Dispute Resolution following, as
appropriate, the principles and processes set forth in Executive Order
12988 signed by President Clinton on February 5, 1996, and made
effective as of May 5, 1996. Seldovia shall have the option of
resolving the dispute in accordance with Article II, Section 10 of the
Compact.

SECTION 6 =-- ADJUSTMENTS.

A) AdJustment Due to Congressional Actions. The parties
to this AFA recognize that the total amount of the fundlng in this AFA
is subject to adjustment due to Congressional action in Appropriations
Acts or other laws affecting availability of funds to the IHS and the
Department of Health and Human Services. Upon enactment of any such Act
or law, the amount of funding provided to Seldovia in this AFA shall be
adjusted as necessary, after Seldovia has been notified of such pending
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action and subject to any rights which Seldovia may have under this
AFA, the Compact, or the law. :

SECTION 7 -- RECORDS. Seldovia agrees to abide by the following
practices relating to document disclosure and record-keeping for IHS
beneficiaries: Seldovia’s records policies, including those for
Medical and Financial Records, meet federal requirements, including the
Federal Privacy Act of 1974, as amended.

.SECTION 8 -- PROGRAM RULES. Seldovia will make a best effort to
carry out the health PFSAs in this AFA in compliance only with
standards as set by Seldovia. ' .

SECTION 9 -- RETROCESSION AND DISCONTINUANCE.
A) Retrocession.

1) The retrocession provisions of ‘Section 105 (e) of the
Indian Self-Determination and Education and Assistance Act, as amended,
are herein adopted, except that the effective date of a retrocession
request of the Compact and AFA, in whole or in part, shall be one year
from the date of the request by Seldovia except as provided below.
Retrocession may be effective with less than one year’s notice,
providing Seldovia and the IHS agree to an effective date of less than
one year from the date of retrocession request.

2) With respect to the retrocession of any PFSA provided by
Seldovia in accordance with the resolution provided by Nanwalek, the
retrocession provisions of Section 105 (e) of the Indian Self-
Determination and Education and Assistance Act, as amended, are herein
‘adopted, except that the effective date of a retrocession request of
the Compact and AFA, in whole or in part, shall be one year from the
date of the request by Nanwalek except as provided below. Retrocession
may be effective with less than one year‘’s notice, providing Nanwalek,
Seldovia and the IHS agree to an effective date of less than one year
from the date of retrocession request.

B) Discontinuance. Seldovia may discontinue its participation
in the Compact after written notice to IHS and Nanwalek. Notice must be
provided one year in advance of the effective date of the request
unless Seldovia and the IHS agree to an effective date of less than one
year. :

C) Withdrawal Procedures.

v -1) PROCESS: 'A tribe or tribal organization may withdraw
from a participating tribal organization, fully or partially, any PFSA
(or portion thereof) included in the Compact or AFA, and such
withdrawal will become effective within the time frame specified in the
resolution which authorized transfer to the participating tribal
organization, provided that in the absence of a specific time frame
being set forth in the resolution, such withdrawal shall become
effective on:
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i) the earlier of (a) one year from the date of
submission of such request; or (b) the date on which the AFA expires;
or

ii) such date as may be mutually agreed by the
Secretary, the Indian tribe or tribal organization that is withdrawing,
and the tribal organization that has signed the compact and AFA on
behalf of the withdrawing Indian tribe or tribal organization.

2) DISTRIBUTION OF FUNDS: When a tribe proposing to enter
into a contract under Title I or a compact and AFA under Title III
fully or partially withdraws from a participating tribal organization,
the withdrawing tribe shall, upon written request, be entitled to be
paid its tribal share of funds supporting those PFSAs (or portions
thereof) which it will be carrying out under its own contract or
compact and AFA, and such funds shall be removed from the AFA of the
tribal organization and awarded to the tribe upon approval of a Title T
contract or Title III compact and AFA. The IHS shall retain any funds
removed but not awarded in a Title I contract or Title III compact and
AFA.

SECTION 10 ~-- CONSOLIDATION OF CONTRACTS AND PREVIOUS AFAS.
The contracts listed below and all previous AFAs shall be amended or
terminated, as appropriate to transfer applicable contract funds into
this AFA for services, materials, PFSAs, and facilities provided to
Seldovia: Contract #243-91-0003, as amended, Contract #243-89-0002, as
amended.

SECTION 11 -- HEADQUARTERS RESPONSIBILITIES. Unless funds are
specifically provided from Headquarters, Headquarters retains all PFSAs
and Seldovia will not be denied access to, or services from,
Headquarters.

SECTION 12 -- ACCESS TO TRAINING AND TECHNICAL ASSISTANCE. To
the extent funds are retained by the IHS, Seldovia shall have access to
training, continuing education, and technical assistance in the manner
and to the same extent Seldovia would have received such services if it
were not a Self-Governance Tribe.

SECTION 13 -- AMENDMENT OR MODIFICATION OF  THIS AFA.

A) Form of Amendments. Except as otherwise provided by this
AFA, the Compact, or by law, any modification of this AFA shall be in
the form of a written amendment and shall require written consent of
Seldovia, and Nanwalek (acting directly or through Seldovia) and the
United States. Participation or written consent of Tribes and Co-
Signers not subject to the terms of this AFA shall not be required.

B) Services from IHS. Should Seldovia determine that it wishes
the IHS to provide PFSAs included in the AFA for which funding has been
identified but not provided, the parties shall negotiate an amendment
to the AFA to.reflect the transfer of responsibility from Seldovia back
to the IHS and the pro-rata share of funding for that program,
activity, function or service shall be retained by the IHS.
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C) Due to Addition of New Programs. Should Seldovia
determine that it wishes to provide a PFSA of the IHS not included in
this AFA, Seldovia shall submit a proposal to the IHS to provide such
PFSA. Except that, where such a proposal relates to the ANMC,
essential statewide functions remain intact whether operated by the IHS
or by Alaska Native Tribes recognized by the United States. Such
proposals shall be reviewed by the IHS in accordance with the contract
proposal review process and timelines set forth in Section 102 of the
Indian Self-Determination and Education Assistance Act, as amended.
_Proposals submitted pursuant to this section shall be treated as a
request for amendment to the AFA and, once approved by the IHS the
Alaska Area Office shall prepare within 30 days an amendment to this
AFA and the amendment shall be executed through the Area Office and,
added to the AFA.

D) Due to Availability of Additional Funding. Seldovia
shall be eligible for any increases in funding or funding for Medicaid,
Medicare, maintenance and improvement, other reimbursements and new
programs to which it would have been eligible had it been administering
programs under a Self-Determination contract, rather than under the
Compact and this AFA, and for any other funds that are not restricted
by appropriations language for which any Alaska tribe or tribal
organizations may be eligible, including any new funds appropriated for
‘IHS Headquarters and funds passed to Alaska Area as recurring or non-
recurring funds, and this AFA shall be amended to provide for timely
payment of such new funds to Seldovia. Such amendments shall be
originated and prepared within 30 days by the Alaska Area Office and
executed through the Area Office in consultation with Seldovia.

E) Other Adjustments. Upon written authorization by Seldovia,
the IHS may reallocate funds retained by the IHS, which are obligated
to Seldovia, for the purposes of reimbursing the IHS for services or
equipment provided to Seldovia to assist Seldovia in carrying out the
terms of the Compact and this AFA.

F) General Procedures for Amending or Modifying this AFA.
Amendments or Modifications proposed by Seldovia shall be submitted in
writing to the IHS, Office of Tribal Self-Governance, with a copy to
the Alaska Area Native Health Service Director. Except as provided
with respect to the incorporation of a provision of Title I under
Article V, Section 21, of the Compact or as provided above in
paragraphs (C), (D) and (E) of this section, a request to amend or
modify this AFA submitted by Seldovia shall be processed and approved
or declined in accordance with the provisions of sections 102(a) (2) and
(4), 102(b) and 102(e) of the Act, and all provisions of those
subsections are incorporated herein for this purpose.

SECTION 14 -- MEMORANDA OF AGREEMENT WITH MEMBER VILLAGES.
Funds provided under this AFA may be allocated to and expended by an
Alaska Native Village ("Village") which is a party to this AFA in
accordance with the terms of the Compact, this AFA, and a MOA approved
by Seldovia and the Village. The Federal Tort Claims Act shall apply
to PFSAs carried out by the Village under such MOA and to the Village
and its employees to the same extent as if they had been carried out
directly by Seldovia. Such an MOA may include provisions for the
assignment of federal employees under IPA assignment or Commissioned
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Corps detall and shall be subject to the approval of the Alaska ‘Area
Native Health Service Area Director. Seldovia shall be responsible for
assuring compllance by the Village with the Compact, this AFA and the
MOA.

SECTION 15 -- Memorializing Disputes. The parties to this AFA
may have failed to reach agreement on certain matters which remain
unresolved and in dispute. Such matters, with the exceptlon of those
included in FY 98 annual funding agreements, are set forth in an
‘attachment to this annual funding agreement, which shall be identified
as "Memorialization of Matters Remaining in Dispute.” This attachment

shall not be considered a part of this annual funding agreement, but is
attached for the purpose of recording matters in dispute for future
reference, discussion and resolution as appropriate. The Co-Signer
does not waive any remedy Seldovia may have under the law with regard
to these issues and any others not llsted herein

sac'ron 16 =-- SEVERABILITY.

A) Except as provided in this section, this AFA shall not be
'con31dered invalid, void or voidable if any section or provision of
this AFA is found to be invalid, unlawful or unenforceable by a court
of competent jurisdiction.

B) If any section or provision of this AFA is found to be
invalid, unlawful or unenforceable by a court of competent
jurisdiction, either party may, at its option, treat this AFA as
invalid, void, or voidable, in accordance with the provisions of the
Compact.

C) In the event that the parties decide not to treat the AFA as
invalid, void or voidable under the subsection (B) of this section, the
parties will seek agreement to amend, revise or delete any such
invalid, unlawful or unenforceable sectlon or provmslon, in accordance
with the prov151ons of the Compact.

il
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