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PRIOR OR RELATED APPEAL
None.
STATEMENT OF JURISDICTION
The United States District Court for the District of New Mexico had jurisdiction
over this matter pursuant to 25 U.S.C. §§ 450f(b)(3) and 450m-1(a), sections of the
Indian Self-Determination and Education Assistance Act (“ISDA” or “Act”), 25 U.S.C. §
450, et seq. The notice of appeal was timely filed on November 16, 2007, in accordance
~ with Fed. R. App. P. 4(a)(1). Aplt. App. at 456. After briefing the issue, the Tenth
Circuit Court of 'Appeals withheld ruling on whether it has jurisdiction over this appeal
pursuant to 28 U.S.C. § 1292(a)(1).
STATEMENT OF THE ISSUES
1. Whether the District Court erred by accepting the Defendants’/Appellees’
interpretation of the ISDA and by requiring contract terms that violate the

ISDA’s funding requirements."

2. Whether the District Court incorrectly established the contract effective
date as the date on which the Tribe begins actual operation of the Clinic.

' The Tribe raised this issue in its briefs and in oral argument. Aplt. App. at 383-85, 408-
10, 424, 429-30, 448-49, 450. The District Court discussed and decided the issue in its
Second Order. Aplt. App. 394-399. This issue, however, has been argued throughout
this case. In its first form, the issue was whether the IHS could decline the Tribe’s
contract because of the Tribe’s refusal to include contract language that did not conform
to the ISDA’s model agreement. The District Court decided this issue in its First Order.
The issue arose again and was essentially relitigated by the parties before the Second
Order.

? The Tribe raised this issue in its briefs and in oral argument. Aplt. App. at 378-83, 410-
12, 422-23, 425, 450-51. The District Court discussed and decided the issue in its
Second Order. Aplt. App. at 390-94, 398. '



INTRODUCTION

The Southern Ute Indian Tribe (“Tribe”) appeals the District Court’s Order of
October 18, 2007 (“Second Order”) concerning the Tribe’s ISDA proposal to contract
with the Indian Health Service (“IHS”) to operate and manage the Southern Ute Health
Clinic (“Clinic”). The District Court initially found that the Defendants’/Appellees’
(collectively referred to hereinafter as “THS”) declination of the Tribe’s contract proposal
violated the ISDA and reversed the declination (see June 15, 2007 Order (“First Order™)
Aplt. App. at 296). The Second Order then erroneously mandated inclusion of a contract
provision in a collateral document not before the District Court—the Annual Funding
Agreement (“AFA”)—using language that violated the ISDA. The Second Order also
dictated a contract effective date inconsistent with the First Order and the ISDA. The
Second Order then specifically directed the parties to “negotiate” a contract with terms
that violate the ISDA, and, which, according to the First Order, the Tribe had a right to
reject.

STATEMENT OF THE FACTS

A. Statutory Background

The federal government must contract with tribes for tribal operation and
management of functions and services provided to Indians by the federal government,
such as medical clinics on reservations, through self-determination contracts between the -
tribe and the agency responsible for providing such services. 25 U.S.C. § 450f(a);
Cherokee Nation of Oklahoma v. Leavitt, 543 U.S. 631, 634 (2005) (Cherokee III).

When a tribe contracts to administer such services, the federal government must pay the



tribe the same amount that would have otherwise been expended by the federal agency
for those services. 25 U.S.C. § 450j-1(a)(1); Cherokee Nation of Oklahoma v. Thompson,
311 F.3d 1054, 1056 (10th Cir. 2002) (Cherokee I), overruled on other grounds by
Cherokee 111, 543 U.S. 631. This funding amount is called the “Secretarial amount.”

In addition to the Secretarial amount, “the ISDA [also] directs the Secretary to
provide contract support costs (CSC) to cover the direct and indirg:ct expenses associated
with operating the programs.” Cherokee I, 311 F.3d at 1056. The ISDA explicitly
‘requires inclusion of CSC. Section 450j-1(a)(2) provides: “There shall be added to [the
Secretarial amount] contract support costs.” The Act also specifies the level of CSC
required: CSC “shall consist of an amount for the reasonable costs for activities which
must be carried on by a tribal organization as a contractor to ensure compliance with the
terms of the contract and prudent management . . ..” 25 U.S.C. § 450j-1(a)(2); see also §
450j-1(a)(3) (further defining the requisite level of CSC funding). Payment of CSC
ensures that tribes “do not suffer a reduction in funding for those programs simply
because they assume direct operation of them,” Cherokee I, 311 F.3d at 1055.° | The Act
also explicitly states that the provision of funds “is subject to the availability of

appropriations.” 25 U.S.C. § 450j-1(b).

3 A survey of the relevant case law reveals that the ITHS has repeatedly attempted to
wrongfully limit its obligations to pay CSC. See, e.g., Cherokee III, 543 U.S. 631; and
Shoshone-Bannock Tribes of Fort Hall Reservation v. Leavitt, 408 F. Supp. 2d 1073 (D.
Or. 2005). The Bureau of Indian Affairs has engaged in similar conduct. See, e.g.,
Ramah Navajo School Board, Inc. v. Babbitt, 87 F.3d 1338 (D.C. Cir. 1996), and Ramah
Navajo Chapter v. Lujan, 112 F.3d 1455 (10th Cir. 1997).



Self-determination contracts are standardized. “The ISDA requires that every self-
determination contract incorporate the terms of a model agreement, which is provided [in
the Act],” or such other terms as are agreed to by both parties. Thompson v. Cherokee
Nation of Oklahoma, 334 F.3d 1075, 1082 (Fed. Cir. 2003) (Cherokee II), aff’d,
Cherokee III, 543 U.S. 631; 25 U.S.C. § 450/(a). The model agreement reiterates that
funding is subject to the availability of appropriations, 25 U.S.C. § 450/(c) (model
agréement § 1(b)(4)); Cherokee I, 311 F.3d at 1057; and references the AFA, 25 U.S.C. §
450l(c) (model agreement § 1(b)(14), 1(c), 1(f)(2)). The AFA is subject to annual
negotiation after execution of the self-determination contract. It is incorporated into the
contract and specifies the exact amount of funding to which a tribe is entitled in a
particular year. 25 U.S.C. §‘4501(c) (model agreement § 1(c)(2), 1(f)(2)). Depending
upon the availability of appropriations, a tribe may or may not receive the full amount of
funding specified in the AFA. Id. at (model agreement § 1(b)(4)).

According to the IHS’s own policy, “the AFA shall set out the information
required by § 1.(f)(2) of the Model Agreement and any other provisions to which the
parties agree.” DOI/HHS Internal Agency Procedures Workgroup, Department of
Interior and Department of Health and Human Services, Internal Agency Procedures
Handbook for Nomn-Construction Contracting under Title I of the Indian Self-

Determination and Education Assistance Act 5-12 (1999) [hereinafter IAPH].* This

* Available at
http://www.ihs.gov/PublicInfo/Publications/IHSManual/Part6/Part%206_Chapter%201/p

ageone.htm.



policy does not authorize the IHS to uﬁilaterally add AFA provisions that contradict the
~ ISDA or the model agreement, or which are not agreed to by both parties.
B. Factual Background

The Southern Ute Health Clinic is an IHS facility providing primary health care
for the Tribe’s members and other local Indians on the Southern Ute Indian Reservation.
On Jaﬁuary 25, 2005, the Tribe submitted a proposed self-determination contract
pursuant to 25 U.S.C. § 450f(a) of the ISDA for the management and operation of the
Clinic. Aplt. App. at 23-24, 44-91. |

Under the Act, the IHS had 90 days to review and accepf or decliné the contract
proposal in whole or in part. 25 U.S.C. § 450f(a)(2). During the IHS’s initial 90-day
review period, the Tribe received only two communications from IHS. Aplt. App. at 24,
92-95, 104; see also 25 U.S.C. § 450f(a)(2). The first requested that the Tribe clarify its
contract proposal, which the Tribe promptly did. Aplt. App. at 24, 96-103. The second
asked the Tribe to voluntarily extend the 90-day review period, which the Tribe also did.
Aplt. App. at 25-26, 104, 111-12, 119, 120, 121, 122, 123.

Four months after the contract proposal was submitted, the Tribe and the IHS met
for the first time to discuss the proposal. Aplt. App. at 26, 114-17. Although the IHS had
a duty to review and identify declination issues within the first 90-day period, during the
initial discussion it became clear that the IHS had still not yet reviewed the proposal. Id.
After that meeting, the IHS stated that no declination issues existed, but requested one
additional extension anyway. The Tribe granted the request based on the IHS’s

representation that no declination issues existed. Aplt. App. at 26-27, 118.



After a second meeting, the IHS informed the Tribe of a new internal IHS policy,
1ssued immediately following publication of the Cherokee III decision, pursuant to which
the IHS would now require that all new self-determination contracts include a statement
that the IHS would not pay, or promise to pay, any CSC for the duration of the contract.
Aplt. App. at 28, 134-7. The new CSC-wéiver policy, stated in a memorandum from the
IHS Director, appeared to be an effort to insulate the THS from Cherokee-type damage
claims. The IHS then informed the Tribe of its intent to decline the Tribe’s confract
proposal in its entirety if the Tribe refused to include this additional language in its self-
determination contract. Aplt. App. at 29, 138. The Tribe responded that declining the
contract proposal for refusing to include the new CSC-waiver language would violate the
ISDA’s command to award a verbatim mandatory contract. Aplt. App. at 29-30, 139-43;
see also 25 U.S.C. § 450j-1(a)(2)~(3) (establishing a statutory duty to provide CSC).

In July 2005, the Tribe submitted a final revised contract proposal statihg a
contract effective date of October 1, 2005 and budget proposals, including specific CSC
amouhts, premised on that effective date. Aplt. App. at 10, 30, 145-79. At the parties’
final negotiation meeting, the IHS acknowledged that the only outstanding issue was the
Tribe’s refusal to add the new CSC-waiver language to its contract. Aplt. App. at 31,
115-16. The Tribe stated that it would waive neither its statutory right to the model
agreement terms, nor its right to CSC funding subject only to the availability of
appropriations, and thus would not agree to include the IHS's proposed CSC-waiver

language. Aplt. App. 31, 116, 183-84. On August 15, 2005, the IHS declined the Tribe’s



entire self-determination contract proposal, citing as grounds the Tribe’s rejection of the
IHS’s CSC-waiver language. Aplt. App. at 32, 189-93. This lawsuit followed.
STATEMENT OF THE CASE

On September 15, 2005, the Tribe filed a complaint in the United States District
Court for the District of New Mexico seeking, infer alia, immediate injunctive relief
pursuant to 25 U.S.C. § 450m-1(a) to reverse the IHS's declination of the Tribe’s self-
determination contract proposal. Aplt. App. at 1,2, 15. The IHS subsequently moved for
summary judgment. Aplt. App. at 201, 244. The District Court suggested consolidation
of the motion for preliminary injunction with the merits of the case and the parties
agreed. Aplt. App. at 282, 283, 290, 296. The District Court accordingly treated the
parties’ motions as cross-motions for summary judgment. Apit. App. at 305.

On June 15, 2007, the District Court issued its First Order, finding that the IHS
wrongfully declined the Tribe’s contract. Aplt. App. at 308-09. The District Court
concluded that the THS could not decline a contract based upon the Tribe’s refusal to
iﬁclude the IHS’s new CSC-waiver language because it was not one of the five
| declination criteria allowed by the ISDA. Id.; see also 25 U.S.C. § 450f(a)(2)(A)-(E).
The District Court held that the IHS did not have discretion to condition approval of the
Tribe’s self-determination contract on inclusion of contract language that differed from
the lénguage of the ISDA model agreement, nor did the IHS have the discretion to
condition approval on the Tribe’s waiver of its statutory right to the inclusion of CSC
funding specifically provided by the ISDA. Aplt. App. at 314. The District Court issued

summary judgment and injunctive relief in the Tribe’s favor reversing the declination and






