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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TUNICA-BILOXI TRIBE OF LOUISIANA,
a Federally recognized Indian Tribe,

Post Office Box 1589
Marksville, Louisiana 71351

and RAMAH NAVAJO SCHOOL BOARD, INC.,
a New Mexico non-profit corporation,

Post Office Drawer 10

Pine Hill, New Mexico 87357
individually and on behalf of a class
of persons similarly situated,

PLAINTIFEFS,
V8.

UNITED STATES OF AMERICA,
TOMMY G. THOMPSON,
200 Independence Avenue, SW
Washington, D.C. 20001
in his official capacity as
Secretary of Health
and Human Services,
GALE A. NORTON,
1849 C Street, NW
Washington, D.C. 20240
in her official capacity as
Secretary of the Interior,
CHARLES W. GRIM,
801 Thompson Avenue, Suite 400
Rockville, Maryland 20852-1627
in his official capacity as
Interim Director of Indian
Health Services,
EARL E. DEVANEY,
1849 C Street, NW
Washington, D.C. 20240
in his official capacity as
Inspector General,
Department of the Interior, and
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TIMOTHY G. VIGOTSKY,
1849 C Street, NW
Washington, D.C. 20240
in his official capacity as
Director, National Business Center,
Department of the Interior,

N N N N N N N

DEFENDANTS )

Plaintiffs, for themselves and on behalf of a class of persons similarly situated, allege and
complain as follows:

NATURE OF THE ACTION

1. This is a suit for breach of contract under the Contracts Dispute Act, 41 U.S.C. §601
et seq., and the special jurisdictional provisions of The Indian Self-Determination and Education As-
sistance Act, as amended, 25 U.S.C. §§450-450n (hereinafter, “ISDA”). The suit seeks declaratory
and injunctive relief and money damages against the United States and the Indian Health Service of
the Department of Health and Human Services (“IHS”) and the Office of Inspector General and its
successor, the National Business Center, of the Department of the Interior (“OIG”) for massive vio-
lations of the funding provisions of ISDA under which the contracts in question were mandated and
issued.

2. The suit concerns the flawed method by which the Indian Health Service has calcu-
lated and is calculating a mandatory component of funding of all ISDA contracts called Indirect
Contract Support Costs (“CSC”). These are costs needed in addition to base program funds (called
the “Secretarial Amount’) to enable contractors to operate the programs at the same level they would

be operated by the Secretary, i.e., the administrative or overhead expenses of running a program.



Case 1:02-cv-02413-RBW  Document 11 Filed 03/12/2003 Page 3 of 17

3. In 1997, the Tenth Circuit Court of Appeals in a class action against the United
States, the OIG, and the Bureau of Indian Affairs (“BIA”) of the Department of the Interior held that
the Department of Interior’s use of the identical method for calculating Indirect Contract Support
Costs here challenged is illegal. Ramah Navajo Chapter v. Lujan, 112 F.3d 1455 (10th Cir. 1997).
For all intents and purposes, the putative class defined in this complaint is the same as in the Ramah
case.

4. This suit seeks to apply the Ramah v. Lujan rule to the Indian Health Service with re-
spect to all tribal contractors who use OIG as their cognizant agency for Indirect Contract Support
Costs rates. The IHS through the OIG has calculated and employed Indirect Contract Support Costs
rates in the same manner as held illegal by the Court in Ramah v. Lujan.

5. As to the money damages claim, the suit is divided between the so-called ‘lump sum
years” and the “capped” years. Lump sum years were years prior to FY 1998 in which the appropria-
tion for operation of Indian health programs was unrestricted and funds were therefore legally avail-
able to the Secretary to pay the Plaintiffs’ Indirect Contract Support Costs. “Capped” years were
years in which Congress’ appropriations Acts earmarked or limited to specific dollar amounts funds

available for Indirect Contract Support Costs.
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JURISDICTION AND VENUE

6. This controversy arises under one or more ISDA contracts or compacts by and be-
tween the United States and each of the Plaintiffs for operation of Indian health programs. This
Court has jurisdiction over the subject matter and the power to order the relief requested pursuant to

25 U.S.C. §450m-1(a) and 41 U.S.C. §609, as well as 5 U.S.C. § 702 and 28 U.S.C. §§1331, 1361,
1362, 1491, 2201, and 2202. Venue is proper in the District of Columbia because the defendants
reside and have their offices in this district. 28 U.S.C. §1391(e).

7. Plaintiffs have exhausted their administrative remedies as called for by the Contract
Disputes Act. Ramah's administrative claim filed August 31,2001, and Tunica-Biloxi's administra-
tive claims filed April 2, 2001, and September 27, 2001, have each been rejected.

PARTIES

8. Plaintiff Tunica-Biloxi Tribe of Louisiana is a federally recognized Indian tribe lo-
cated in the State of Louisiana. Since 1994, the Tribe has contracted with the United States under
ISDA for operation of health programs. It has a mature contract under which annual funding agree-
ments are negotiated pursuant to 25 U.S.C. §4501, the Model Agreement set forth in the ISDA stat-
ute. Under the Model Agreement and the governing statute, 25 U.S.C. §§450j-1(a)(2), (3), (5) and
1(g), the full amount of contract support costs including Indirect Contract Support Costs must be
added to the Secretarial Amount (25 U.S.C. §450j-1(a)(1)). The Indirect Contract Support Costs
component of Plaintiff’s annual funding agreement is determined by an Indirect Cost rate deter-
mined annually by the Office of the Inspector General of DOI.

9. Plaintiff Ramah Navajo School Board, Inc., (“Ramah”) is a New Mexico non-profit

corporation established by and for the Ramah Navajo Chapter of the Navajo Nation. Ramah is lo-
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cated on the Ramah Navajo Reservation in western New Mexico. Since 1975, Ramah has been con-
tracting with the United States under ISDA for operation of a health clinic. It also has a mature con-
tract and also receives an annual Indirect Cost rate which is determined by OIG to be included and
paid by the United States on an annual basis.

10.  Defendant United States is the contracting party to every ISDA contract. 25 U.S.C.
§4501(c), Model Agreement 9(a)(1).

11.  Defendant Tommy Thompson is the Secretary of the Health and Human Services and
is charged by law with overall responsibility for implementing the ISDA with regard to contracting
of health programs of the Department. Each individual named defendant is sued in his official ca-
pacity only.

12.  Defendant Gale A. Norton is the Secretary of the Interior and is charged by law with
responsibility for implementing the ISDA, including serving as head of the cognizant agency for
determining indirect cost rates for the vast majority of ISDA IHS contractors, including the named
Plaintiffs.

13. Defendant Charles W. Grim is the Interim Director of the Indian Health Service of the
Department of Health and Human Services and is charged by law with the responsibility for imple-
menting the ISDA and other health laws of benefit to Indians.

13-A. Defendant Earl Devaney is the Inspector General of the Department of the Interior
and until November 2002 was charged by the Secretary of the Interior with the duty of negotiating
Indirect Contract cost rates with Indian tribes and organizations to implement the indirect contract

support costs component of mandatory funding under ISDA. Since November 2002, this function
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has been transferred to the Department of the Interior’s National Business Center, whose Director is
Defendant Timothy G. Vigotsky.

13-B. Defendant Timothy G. Vigotsky is Director of the Department of the Interior’s Na-
tional Business Center, which in November 2002, was charged by the Secretary of the Interior with
the duty, formerly exercised by Inspector General of the Department of the Interior, of negotiating
Indirect Contract cost rates with Indian tribes and organizations to implement the indirect contract

support costs component of mandatory funding under ISDA.

OPERATIVE FACTS

The Statutory Scheme

14.  Under ISDA, “the Secretary is directed, upon the request of any Indian tribe, to enter
into a self-determination contract or contracts with a tribal organization to plan, conduct, and admin-
ister programs, or portions thereof. . .” 25 U.S.C. §450f(a)(1).

15. Under the 1988 amendments to ISDA, Public Law 100-472, a new contract price and
funding section was added which created a contract entitlement for Indian tribal contractors to Indi-
rect Contract Support Costs in addition to the existing entitlement to direct program monies. Under
the 1988 amendments to ISDA, Public Law 100-472, each ISDA contract and compact is controlled
by the Contract Disputes Act.

16.  Whenever Congress chooses to fund Indian health programs, Public Law 100-472 re-
quires that Indirect Contract Support Costs be added to the contract price as a function of the Secre-
tarial Amount. 25 U.S.C. §450j-1(a)(2), created by Public Law 100-472, mandates that Indirect

Contract Support Costs “shall be added to the contract in the amount required by paragraph (1). . .
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which shall consist of an amount for the reasonable costs for activities which must be carried on ..
. to ensure compliance with the terms of the contract and prudent management, but which (A) nor-
mally are not carried on by the . . . Secretary in his direct operation of the program, or (B) are pro-
vided by the Secretary in support of the contracted program from resources other than those under
contract.”

17. 25 U.S.C. §450j-1(g) requires: “Upon the approval of a self-determination contract,
the Secretary shall add to the contract the full amount of funds to which the contractor is entitled un-
der subsection (a) of this section . . .”

18.  In turn, each ISDA contract is signed by the Secretary “for and on behalf of the
United States.” 25 U.S.C. §450I(c), Model Agreement section (a)(1). Under paragraph (c)(2) of the
Model Agreement, “the total amount of funds to be paid under this Contract pursuant to section
106(a) [25 U.S.C. §450j-1(a)] shall be determined in an annual funding agreement entered into be-
tween the Secretary and the Contractor, which shall be incorporated into this Contract.”

19. The purpose of these provisions was to ensure that contractors would have the re-
sources necessary to operate contracted programs at the same level as the Secretary would have op-
erated or did operate them. 25 U.S.C. §§ 4501f(a)(1), 450j-1(a) and 450j-1(g) provide contract au-
thority under which the Secretary is obliged on behalf of the United States as the contracting party to
enter into a binding contractual agreement on an annual basis for the full amount of the contract sup-
port costs, including indirect costs, reasonably necessary to operate the contracted program or pro-
grams. Under the statutory and contractual scheme of ISDA, the Secretary, as contrasted with the
absolute obligation of the United States, is only under the obligation to “provide” (i.e., pay) the con-

tract price if appropriations for that purpose have been enacted. 25 U.S.C. §450j-1(b).
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The Calculation of Rates

20.  For the Plaintiffs and most ISDA contractors and compactors, Indirect Cost Rates are
processed through the Inspector General, usually on an annual basis. The procedure produces a ratio
between the so-called indirect cost pool, the amount considered necessary to run the contractor’s en-
tire program, and the direct program revenues of the contractor. For ISDA funding purposes, once
set, the ratio or percentage is then applied by the Secretary to the IHS portion of the direct cost base,
the denominator, and the resulting figure is then recognized by IHS as the Indian tribal contractor’s
Indirect Contract Support Costs need for the current year.

21. Since the inception of ISDA, the Secretary, through OIG, has employed government
manuals known as OMB Circular A-87, as modified, and OASC-10 to determine the Indirect Con-
tract Support Costs rate. The method set forth in these manuals requires that all programs run by the
contractor be included in the base, including those from other (non-ISDA) federal agencies. For the
most part, these other federal agencies do not reimburse Indirect Contract Support Costs as a sepa-
rate budget supplement and heavily restrict or forbid the use of program dollars for Indirect Contract
Support Costs, i.e., administration. Meanwhile, for most contractors, the Indirect Contract Support
Costs pool, or numerator, remains generally fixed. This method systematically undercalculates the
Indirect Contract Support Costs needed to operate IHS ISDA contracts.

22. The method set forth in Circular A-87 and OASC-10 does not accurately determine
the true costs of operating the IHS’s contracted programs either for the named Plaintiffs or members
of the putative class. Under the decision in Ramah v. Lujan, the BIA and OIG (and now NBC) have
now been obligated to alter their method in order to correctly determine Indirect Cost rates for BIA

ISDA contracts, and they have consented to entry of an order instituting a pilot program called
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“benchmarking” which is to be in operation for two years.

23. In addition to miscalculation of Indirect Cost rates for the base year, OIG has incor-
rectly computed carry forward adjustments under Circular A-87. Carry forwards are computations
of over- and under-recoveries of Indirect Contract Support Costs for the base year which lead to ad-
justments to a future year’s rate through positive or negative carry forwards at the conclusion of the
base year. At all material times, contractors including Plaintiffs have not been reimbursed their full
need of indirect CSC, which means they have incurred under-recoveries from IHS necessary to op-
erate their IHS programs. In this circumstance, contractors are supposed to be compensated for Indi-
rect Contract Support Costs through carry forward adjustments from at least two separate appropria-
tions, the base year’s (current year’s) appropriation and a future year’s appropriation. In other
words, funding for the base year’s indirect costs is, for almost all contractors, not completed until
after services are performed.

24.  For Tunica-Biloxi and Ramah Navajo School Board, the miscalculations of base year
rates and carry forwards have produced severe underpayment of Indirect Contract Support Costs
whose consequence have been fiscal crisis, diminution of direct program services, and depletion of
tribal financial resources, in direct contravention of the purposes and policy of ISDA.

25.  Defendants’ use of incorrect and illegal Indirect Contract Support Costs rates and in-
correct carry forward computations violates the mandate of the ISDA amendments of 1988 and
1994, in particular 25 U.S.C. §§450;-1(d)(1) and (2); §§450j-1(a)(2) and 1(g), and the Model Con-
tract, 25 U.S.C. §450l(c), section 1(c)(2).

CLASS ACTION ALLEGATIONS

26. Each plaintiff and each member of the class has been similarly damaged by the mis-
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calculation of and the resultant failure to pay the annual Indirect Contract Support Costs required by
the statute and by the errors committed by OIG in determining annual carry forward adjustments.
27.  Plaintiffs bring this action individually and on behalf of all other members of the
class defined as follows:
The class consists of all entities contracting with the director of the
Indian Health Service (IHS) as agent for the United States pursuant to
Public Law 93-638, 25 U.S.C. §§ 450 et seq. and comparable sub-
titles for compacting tribes, whose contracts contain an indirect cost
rate determined in negotiation with the Office of the Inspector Gen-
eral (OIQG) or its successor of the United States Department of the In-
terior.
Approximately 350 to 400 Indian tribes and tribal organizations are members of this class.
The class is virtually identical to the class certified by the District Court for the District of New
Mexico on remand following the decision of the U.S. Court of Appeals in Ramah Navajo Chapter v.
Lujan, 112 F.3d 1455 (1997). Class members reside in virtually every State.
28. This action is brought pursuant to and meets the requisites for proceeding as a class
action under Rule 23(a) and Rule 23(b)(2) and 23(b)(3) of the Federal Rules of Civil Procedure.
29. Common questions of law and fact predominate as to all members of the class. The
question of law at the heart of this action is whether the OIG’s methodology for the calculation of
indirect cost rates comports with the ISDA, as amended by Public Laws 100-472 and 103-413.
More specifically, the questions are:

(1)  whether the inclusion of other federal agencies in the indirect cost base de-

10
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presses the indirect cost rates of class members, resulting in recoveries of indirect contract support
costs in amounts less than are mandated by the ISDA, as amended, 25 U.S.C. § 450j-1(a)(2)-(5);

(2)  whether the defendants’ methods for computing carry forward adjustments
comport with the requirements for full funding of indirect contract support costs under ISDA;

3) whether prior to FY 1998 the defendant Secretary had available appropria-
tions sufficient to pay full contract support costs to the plaintiffs and class;

(4)  whether in the years FY 1998 forward the appropriations cap placed by Con-
gress on contract support costs impacted only the Secretary’s duty to fund contract support costs or
reduced the legal obligation of the United States to pay the full contract amount as well; and

(5)  whether the defendants requested sufficient appropriations from Congress to
pay full contract support costs during all material years.

Each member of this class is experiencing shortfalls in reimbursement of Indirect Contract
Support Costs in the same manner as Plaintiffs. The defense or defenses of the defendants to the
method of calculating Indirect Contract Support Costs will apply to the class as a whole.

30. The claims of Plaintiffs are of the same or similar nature as the claims of the members
of the class, who are located all over the United States. In particular, the representative Plaintiffs
have been damaged in the same way or manner as the other members of the class, although the exact
amounts of unreimbursed Indirect Contract Support Costs to which each member of the class is enti-
tled vary. The defendant United States’ obligation to each member of the class regarding calculation
of indirect cost rates are identical, as they must conform to the Model Contract required by the
ISDA, as amended, 25 U.S.C. §450I(c).

31. The members of the class are too numerous to be joined easily in a single action and

11
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some are unknown at this time. A class action is the most efficient and judicially economical way to
adjudicate the claims presented here and a class action will minimize the risk of inconsistent or con-
flicting decisions.

32. The wholesale underfunding of Indirect Contract Support Costs to authorized tribal
self-determination contractors threatens to destroy the entire self-determination program, which has
been the bedrock of Congressional Indian policy since 1975. The representative parties’ struggle to
obtain full entitlement and payment each year for both program and indirect costs has drained ad-
ministrative resources and undermined the quality of programs, just as it has for the members of the
class. The class members have been forced to use direct program monies to pay Indirect Contract
Support Costs in direct contravention of the central aim of ISDA to protect program levels. The fact
that many if not most members of the class do not have readily available funds to pay lawyers to liti-
gate separate claims for each of them suggests that unless a class action is approved, many otherwise
worthy self-determination claims will not be vindicated. Conversely, not certifying a class as re-
quested may lead to adverse and conflicting rulings in many jurisdictions. At present, the two re-
sponsible agencies, HHS and DOI, are employing different methodologies for calculating Indirect
Contract Support Costs producing disparities and anomalies which, under ISDA, are not permitted.

33.  Plaintiffs are adequate representatives of the class because their interests do not con-
flict with the interests of the class members they seek to represent. Plaintiffs have retained counsel
who are competent and experienced in conducting class action litigation and who are especially
knowledgeable concerning litigation relating to the ISDA. The interests of the class will be ade-
quately represented and protected by the plaintiffs and their counsel.

FIRST CLAIM FOR RELIEF

12
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Breach of Contract — Lump Sum Years

34.  All prior allegations are adopted by reference.

35.  For years prior to FY 1998, appropriations for operation of Indian health programs
were in a lump sum form which did not distinguish between, or restrict, contract support costs from
direct program operations. The entire appropriation for each of those years was thus legally avail-
able to reimburse contract costs entered pursuant to the mandate of ISDA by the Secretary on behalf
of the United States.

36. IN THE ALTERNATIVE, the Defendants were required under established federal con-
tract law to seek reprogramming of internal budgets to meet ISDA contract obligations and, if un-
successful, to request Congress for sufficient appropriations to meet those obligations, but failed to
do so. Failure to request sufficient funds is a breach of the implied covenant of good faith and fair
dealing.

37. By neither acknowledging the existence of available funds with which to pay Plaintiffs
the full contract price for indirect costs or requesting Congress for sufficient funds to do so or repro-
gramming sufficient funds from sources within the Secretary’s budget to pay the full contract price
for indirect costs to Plaintiffs, Defendants have damaged Plaintiffs in an amount to be established by
the proof.

SECOND CLAIM FOR RELIEF

Breach of Contract — Capped Years

38.  All prior allegations are adopted by reference.
39. In years after fiscal year 1997, the annual appropriation Acts for Indian health pro-

grams contained limitations or caps under which “not to exceed” a stated amount of the appropria-

13
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tion could be used to pay Indirect Contract Support Costs of ISDA contracts.

40. The effect of these caps was to limit the amount the Secretary has paid to each con-
tractor based on a pro rata apportionment of the appropriated “not to exceed” amount. But these
limitations did not limit or reduce the United States’ obligation to pay the full contracted and legally
required amount of Indirect Contract Support Costs after services were performed. Nor did it fulfill
or extinguish the Defendants’ duty to request Congress for sufficient appropriations to meet the
United States’ contractual obligations.

41. The defendants have breached their statutory and contractual duties and the unpaid
amounts are due and owing in an amount to be established by the proof.

THIRD CLAIM FOR RELIEF

For Breach of Trust

42. All prior allegations are adopted by reference.

43.  ISDA recognizes and expands the trust responsibility of the United States to Indian
Tribes and people by creating a fixed contract price for ISDA contracts including Indirect Contract
Support.

44, By not requesting sufficient funds from Congress to pay Indirect Contract Support
Costs, Defendants have breached their fiduciary duty to Plaintiffs and to the Class.

45. The breach of trust arises from and is related to the contracts at issue and thus falls
within the jurisdiction of this Court under 25 U.S.C. §450m-1(a) and under the Contract Disputes
Act incorporated into ISDA by 25 U.S.C. §450m-1(d).

46. The breach of trust has damaged each contractor in amounts to be established by the

proof.

14
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WHEREFORE Plaintiffs pray the orders and judgment of the court as follows:

A. That this action be certified as a class action and that Plaintiffs and their counsel be
approved to represent the class.

B. That money damages be awarded against the Defendant United States for underpay-
ment of Indirect Contract Support Costs in such amount as established by the evidence.

C. That the Court adjudge the methods employed by the Defendants for computing and
paying each class members’ entitlement to Indirect Contract Support Costs to be in violation of the
governing statutes and in breach of contract and issue an injunction accordingly.

D. That pre and post-judgment interest on the award and reasonable attorney fees and
costs be awarded to the extent provided by law.

E. That such further relief as may be proper be awarded to Plaintiffs and the class.

Respectfully submitted,
M.P. GROSS & ASSOCIATES, P.C.
/s/ Michael P .Gross
MICHAEL P. GROSS
Counsel for Plaintiffs
460 St. Michael’s Drive, Bldg. 300
Santa Fe, New Mexico 87505
Telephone: (505) 983-6686

Fax: (505) 989-1096
New Mexico Bar No. 1027

GALLEGOS LAW FIRM, P.C.

/s/ J. E. Gallegos
J.E. GALLEGOS
Co-Counsel for Plaintiffs
460 St. Michael’s Drive, Bldg. 300
Santa Fe, New Mexico 87505
Telephone: (505) 983-6686
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Fax: (505) 986-1367
New Mexico Bar No. 897

/s/ Daniel H. MacMeekin
DANIEL H. MACMEEKIN
1776 Massachusetts Avenue, NW, Suite 801
Washington, DC 20036
Telephone: (202) 223-1717
Fax: (202) 223-1459
D.C. Bar No. 393035
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Dated: February 26, 2003.

ERIC TREISMAN
Co-Counsel for Plaintiffs
Post Office Box 2897

Santa Fe, New Mexico 87505
Telephone: (505) 988-9750
Fax: (505) 986-8305

New Mexico Bar No. 2744

DONALD JUNEAU
Co-Counsel for Plaintiffs
Post Office Box 1857
Hammond, Louisiana 70404
Telephone: (985) 429-0830
Fax: (985) 542-0046
Louisiana Bar No. 7593
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