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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TUNICA-BILOXI TRIBE OF LOUISIANA,
and RAMAH NAVAJO SCHOOL BOARD, INC.,

PLAINTIFFS,

Vs. No. 1:02CV02413 (RBW)
UNITED STATES OF AMERICA;
MICHAEL O. LEAVITT, Secretary of the
United States Department of Health and
Human Services; GALE A. NORTON,
Secretary of the United States Department of
the Interior; CHARLES W. GRIM,

Director of the Indian Health Service, United
States Department of Health and Human
Services; EARL E. DEVANEY, Inspector
General; and DOUGLAS J. BOURGEOIS,
Director, National Business Center, United
States Department of the Interior,

DEFENDANTS.!

R e i i i T . E T g e T g g

MOTION FOR PARTIAL SUMMARY JUDGMENT
AS TO ‘LUMP SUM YEARS’ (1995-1997)

Plaintiffs Tunica-Biloxi Tribe of Louisiana (“Tunica”) and Ramah Navajo School Board, Inc.
(“RNSB”) by and through their counsel respectfully move under Rule 56 F.R.Civ.P. for partial

declaratory summary judgment on their claim for miscalculation of indirect contract support costs

: Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Michael O. Leavitt is
substituted for Tommy G. Thompson and Douglas J. Bourgeois is substituted for Timothy G.
Vigotsky.
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required to be added to Plaintiffs’ Indian Self-Determination Act contracts for Fiscal Years 1995,
1996, and 1997 for Tunica and Fiscal Years 1995 and 1996 for RNSB.

Those fiscal years are the so-called lump sum years in which Congressional appropriations
for operation of Indian health and medical programs by the Department of Health and Human
Services were unrestricted.

This motion is accompanied by a Memorandum of Points and Authorities, which includes
the statement of undisputed material facts necessary for decision.

The motion is also accompanied by exhibits of evidentiary material not yet in the record.
Plaintiffs rely on these exhibits as well as on Record Evidence cited in the accompanying
memorandum.

Plaintiffs reserve and do not here seek a ruling on claims for later years,

The matters pertinent to this motion are factually uncontestable. The motion should be
decided on the basis of two cases: Cherokee Nation v. Leavitt, 543 U.S8. 631, 125 S. Ct. 1172 (2005),
which held that the appropriations for the years here at issue were sufficient in amount and are
legally available to pay indirect contract support costs; and Ramah Navajo Chapter v. Lujan, 112
F.3d1455 (10" Cir. 1997), which held the same rate-making system at issue in this law suit violates
the Indian Self-Determination Act and is therefore illegal.

Plaintiffs pray that the Court:

1. Issue a partial summary judgment in their favor declaring that:

A. The system relying on OMB Circular A-87 for determining indirect cost rates as

applied by Defendants to determine Tunica’s entitlements to indirect contract support costs in 1995,
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1996, and1997 and RNSB’s entitlements to indirect contract support costs in 1995 and 1996
violated the Indian Self-Determination Act and was therefore illegal;
B. Plaintiffs are entitled to damages to be established at trial; and
C. RNSB'’s rights as to 1997, if any, are reserved; and
2. Set this case for trial on damages for those years;
3. Grant Plaintiffs leave to re-file their Motion for Class Certification in amended form;
4. Grant such other and further relief including attorneys fees and costs as may be considered
suitable.
Respectfully Submitted:
M.P. GROSS AND ASSOCIATES, P.C.

oMo P2 on.

MICHAEL P. GROSS
Counsel for Plaintiffs
460 St. Michael’s Drive, Suite 401
Santa Fe, New Mexico 87505
Telephone: (505) 995-8066
Fax: (505) 989-1096
New Mexico Bar No. 1027

J. E. GALLEGOS

GALLEGOS LAW FIRM, P.C.
Co-Counsel for Plaintiffs

460 St. Michael’s Drive, Bldg. 300
Santa Fe, New Mexico 87505
Telephone: (505) 983-6686

Fax: (505) 986-1367

New Mexico Bar No. 897
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DANIEL H. MACMEEKIN

DAN MACMEEKIN, ATTORNEY AT LAW
Co-Counsel for Plaintiffs

1776 Massachusetts Avenue, NW, Suite 801
Washington, DC 20036

Telephone: (202) 223-1717

Fax: (202) 223-1459

D.C. Bar No. 393035

ERIC TREISMAN
Co-Counsel for Plaintiffs
Post Office Box 2897

Santa Fe, New Mexico 87505
Telephone: (505) 988-9750
Fax: (505) 986-8305

New Mexico Bar No. 2744

DONALD JUNEAU
Co-Counsel for Plaintiffs
Post Office Box 1857
Hammeond, Louisiana 70404
Telephone: {985) 429-0830
Fax: (985) 542-0046
Louisiana Bar No. 7593
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By virtue of incorrect indirect cost rates, whenever established, in the years 1995-1997,
Plaintiffs received less monies in those years for contract support costs then they would have
received had the rates been computed in conformity with law. Receiving less money than one is
entitled to under a contract meets the Humane Society test. See Exhibit 1 (2d Kerkmans Decl.) § 15.
Plaintiffs’ rates were depressed by inclusion of other federal agencies’ programs, thus producing a
lower recovery from the THS than would have been the case without depression. Asthe U.S. District
Court in New Mexico found, this systematic reduction in rates and resulting diminution of recoveries
“produced less than full need for monies required by RNC and the Class members [who included
both Plaintiffs] to operate the BIA [contracted] programs.” RNC v. Babbitt, 50 F.Supp.2d at 1097.
This finding necessarily encompasses the identical procedure followed by THS. Exhibit 13 (IHS
Policy Memorandum 92-02); Exhibit 14 (IHS Policy Memorandum 96-04). Indeed Plaintiffs Tunica
and RNSB received their indirect cost rates from the same Interior agency as the Ramah Navajo
Chapter did in the earlier case.

Additionally, unless corrected by this Court, Plaintiffs are harmed because the depression of
rates in 1995, 1996, and 1997 carries ripple effects. The carry-forward procedure embedded in the
common methodology uses the second preceding year’s rate as a starting point and adjusts for actual
receipts and expenditures for the second preceding year. See Exhibit 7 (OMB Circular A-87),
Attachment E, at 51 ( 6); Exhibit 8 (HEW Publ. OASC-10), at 15, 79; Exhibit 9 (HHS Publ. ASMB
C-10) §§ 6.2.1.3. If the previous year’s rate is lower than it should have been, then under-recoveries
in that previous year will be understated and over-recoveries (a rare event) will be overstated resulting
in a lower rate in future years as well. Declarant Marcel Kerkmans put the matter this way:

[Bly chronic under-funding of indirect contract support through
incorrectly depressed rates, Tunica-Biloxi and RNSB as well as all other
P.L. 93-638 rate holders never fully expend what is needed to adequately
administer their [HS or BIA programs unless they divert program funds
to doit. It is immaterial when the carryforward adjustments are made or

when a provisional rate is finalized; in every case under the current
methodology the past rate, the subsequent year’s rate and the current
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year’s final rate will be too low to allow for recovery of true need. Each
plaintiff was hurt by use of the current rate system regardless when it
was negotiated.

Exhibit 1, Y 15.

Since this present and future effect is foreseeable and mathematically determinable, the Court
has power to declare the system used in 1995, 1996, and 1997 illegal. This power makes this claim
redressable and therefore justiciable. Minebea Co. Ltd. v. Papst, 229 F. Supp. 2d 1 (D.D.C. 2002)
(future possibility of suit by customers enough to establish ripeness for declaratory judgment purposes
in pre-emptive patent infringement dispute); Jeanette Rankin Brigade v. Chief of Capitol Police, 421
F.2d 1090, 1093 (D.C. Cir. 1969) (pre-enforcement declaratory review of constitutionality of new
statute barring demonstrations and assemblies on Capitol grounds ripe for review).

Defendants are simply mistaken in their assertion that final determination of damage must exist
for ripeness. Pacific Gas & Electric Co. v. State Energy Resource Conservation & Dev. Comm., 461
1.5.190, 201, 103 S. Ct. 1713 (1983) (challenge by utilities to new state statute requiring disposal
facilities for hazardous wastes filed prior to submission of applications for permits to build facilities
and prior to denial of permits; held: “One does not have to await tﬁe consummation of threatened injury
to obtain preventive relief.”); Thomas v. Union Carbide Agr. Prods., 473 U.S. 568, 580, 105 S. Ct.
3325 (1985) (constitutionality of binding arbitration required by regulatory statute challenged prior to
arbitration; held: “hardship to the parties of withholding court consideration must inform any analysis
of ripeness”);, Armsirong World Indus., Inc. v. Adams, 961 F.2d 405, 412 (3d Cir. 1992) ("Of course,
a plaintiff need not suffer a completed harm to establish adversity of interest between the parties”).
Here the hardship to the parties from the continuation of the now-adjudicated illegal rate-making system
is manifest and the absence of adjudication against IHS as to the rate system causes continuing
uncertainty and confusion.

A defective system for calculating a statutorily-created contractual entitlement to certain monies
is patently injurious whether the harm manifested is an increase in what the contractor owes the

Government or a decrease in what the Government owes the contractor. If the carburetor does not
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allow enough air into the cylinders the engine will never run right. The system itself guarantees
perpetual under-calculation of rates with consequent diminution of recoveries. As a result programs
cannot run right. Like the butcher’s thumb on the scale, THS’s use of the A-87 system makes sure the
tribal contractor is always shorted in its indirect contract support costs.

The very fact that contract support and the rate-making system for ISDA contractors have been
in litigation for sixteen years (RNC v. Lujan was filed in 1990) shows the urgency and ripeness of the
issues. This is hardly an abstract, theoretical dispute. Real lives and real health issues are affected daily
by the lack of adequate health care for Indian people. Defendants’ systematic use of an illegal rate
calculation increases gaps in health service. See Bxhibit 11 (Gonzales Decl.); Exhibit 17 (Finster

Decl.). Itisactionable. It is cognizable by this Court.

IV. A LATER AMENDMENT DOES NOT ALTER DEFENDANTS’
CONTRACTUAL OBLIGATIONS.

Defendants argue that a later amendment to the ISDA, codified at § 450j-2 of title 25, reverses
RNC'v. Lujan. Memorandum in Support of Motion to Dismiss (Dkt. No. 13), at 13. There are several
responses to this argument, among which is its patent ambiguity. For immediate purposes only one
need be emphasized. The retroactivity clause at the beginning: “Before, on, and after October 21, 1998
...” is of doubtful constitutionality.

In dealing with similar retroactivity language in a later appropriations Act seeking to cut off the
Government’s liability for the lump sum years, the Supreme Court in Cherokee said: “A statute that
retroactively repudiates the Government’s contractual obligation may violate the Constitution. [Citing
United States v. Winstar Corp., 518 U.S. 839, 875-876, 116 S. Ct. 2432 (1996) (plurality opinion);
Perryv. United States, 294U S. 330, 350-351, 55 S. Ct. 432 (1935); and several other cases]. And such
an interpretation is disfavored.” Cherokee, 125 S. Ct. at 1182 (citations omitted). The Court rejected

the defense.
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This motion seeks summary judgment on claims arising out of contracts funded by
appropriations for FY 1995, FY 1996, and FY 1997, before enactment of § 450j-2. This Court should
not entertain any defense to this motion relying on the later amendment for the same reason set out in
Cherokee.”

CONCLUSION

The Court should grant partial declaratory Summary Judgment for Plaintiffs by declaring illegal
the A-87 system as used by [HS in 1195, 1996, and 1997 to calculate indirect contract support, reform
Plaintiffs’ contracts accordingly, set this matter down for trial as to damages resulting from use of the
illegal system for 1995, 1996, and 1997, allow Plaintiffs to file their motion for class certification, and
grant such further relief including attorneys fees aé may.be considered suitable.

Respectfully Submitted:
M.P. GROSS & ASSOCIATES, P.C.

By
MICHAEL P. GROS
Counsel for Plaintiffs

460 St. Michael’s Drive, Suite 401
Santa Fe, New Mexico 87505
Telephone: (505) 995-8066

Fax: (505) 989-1096

New Mexico Bar No. 1027

J. E. GALLEGOS

GALLEGOS LAW FIRM, P.C.
Co-Counsel for Plaintiffs

460 St. Michael’s Drive, Bldg. 300
Santa Fe, New Mexico 87505
Telephone: (505) 983-6686

Fax: (505) 986-1367

New Mexico Bar No. 897

See also Plaintiffs’ Opposition to Motion to Dismiss (Docket. No. 28), at 36-37.
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DANIEL H. MACMEEKIN

DAN MACMEEKIN, ATTORNEY AT LAW
Co-Counsel for Plaintiffs

1776 Massachusetts Avenue, NW, Suite 801
Washington, DC 20036

Telephone: (202) 223-1717

Fax: (202) 223-1459

D.C. Bar No. 393035

ERIC TREISMAN
Co-Counsel for Plaintiffs
Post Office Box 2897

Santa Fe, New Mexico 87505
Telephone: (505) 988-9750
Fax: (505) 986-8305

New Mexico Bar No. 2744

DONALD JUNEAU
Co-Counsel for Plaintiffs
Post Office Box 1857
Hammond, Louisiana 70404
Telephone: (985) 429-0830
Fax: (985) 542-0046
Louisiana Bar No. 7593
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