








meet requirements for [onding from other federal and state agencies. It uses the carry
forward rate option, as do most other contractors, because it adjusts for over- and under-
recoveries through future rate adjustments rather than by an actual exchange of checks.
Within the carry forward system the other rate options are either too complicated or
simply not available for RNSB to use to minimize the overall defects in the rate system
described below,

As a practical matter, RNSB has no control over the methodology used to
calculate indirect cost rates. The Secretary’s written palicies establish that he would use
a similar methodology to caleulate a lump sum to cover the indirect cost component of

LWk FREISL S82 JLILLS UILULES L T0 1255 than what 15 required by IsDA,  The use of a

“shortfall column™ is exclusive to ISDA contractors and is unauthorized by OMB
Circular A-87 which established and guides the indirect cost rate system,

(3)  Double-dipping. In caleulating indirect cost rates, NBC double
bills RNSB for perceived over-recoveries of indirect costs, reducing the rate (and
therefore the indirect cost compenent of the contract) in the next rate cycle (two
years hence) sufficiently to fully offset the supposed over-recovery, but then
again subtracting the same amount in rate calculations in the next rate cycle (four
years hence). This procedure also reduces the Secretary’s indirect contract
support cost obligation under contract no. HHSI 242 2007 00007 C to less than
what 1s required by ISDA. . This procedure aligns with the “Shortfall column® to
prevent under-recoveries from benefitting from the double dipping mechanism




thereby amplifying the harm of the “shortfall column”™. The effect of the two
mechanisms is to reduce the contract price for indirect CSC below what 1s
required under Sections 4505-1(a)(2) and 450j-1(g) of the ISDA.

{4)  Treating indirect costs spent as upper imit to indirect cost need.
In calculating RNSB’s carry-forward adjustments, NBC treats indirect costs
actually incurred by RNSB as the upper limit of any under-recovery camy-
forward. NBC incomrectly assumes that what RNSB spent for indirect costs was
the amount of mdirect costs needed to run its contracted program at the level of
service and efficiency at which the Secretary would have run the program. But
RNSB knows that the Secretary, for the reasons st out in this contract dispute,
does not provide that amount, so it would be imprudent for RNSB to spend that
amount. RNSB 15 accordingly penalized by the assumption that what it spent for
indirect costs is the upper limit of what it needed for indirect costs, resulting in a
reduced under-recovery carry-forward and a lower rate when its indirect contract
support costs are calculated in the next rate cycle.

(3] Treating program funds used for reimbursing indirect costs as
collections of indirect CSC in the carry forward procedure. Because of chronic
shortfalls in recovery of indirect contract support costs, RNSB has been forced to
use program monies and its private resources to pay indirect costs. Only monics
awarded to RNSB as contract support costs should be entered into carry forward
calculations.'

Each of these practices is an “adverse adjustment™ prohibited by section
106({d)(1} and (2} of ISDA, 25 U.S.C. § 450j-1{d)(1) and (2). These adverse adjustments
reciprocally reinforce each other and are eumulative, compounding from year to year
through the carry forward process. The practices confiscate savings achieved by RNSB
throngh prudence and efficiency, in violation of 25 1.5.C. § 450§-1(a)(4) and section
(b)(9) of contract no, HHSI 242 2007 00007 C.

3. Damages or M i s uired

These adverse adjustments illegally reduce the Secretary’s indirect contract
support cost obligation under contract no. HHSI 242 2007 00007 C. The Secretary’s

failure to provide the indirect contract support costs required by section 106(a)(2) and (3)
of ISDA, 25 US.C. § 450j-1{a)(2) and (3), and (g), has hurt delivery of our contracted
program.

Accordingly, RNSB demands that the Secretary:

(1) adjust and correct the described adverse adjustments in the
methodology used to calculate RNSB's indirect contract support costs and reform
the contract to comply with the requirements of ISDA; and

| . .
Documentation of damage from items 4 and 5 above is not included in this

dispute. However, these practices do constitute adverse adjustments which will be
imposed on RNSB in future as they have been in certain past years. They are therefore
defects which should be corrected for both RNSB's and other contractors’ benefit.




(2) from 2004 forward, for each year prior to making the foregoing
adjustments and corrections, pay with interest added to RNSB the indirect costs it
would have received had the adverse adjustments been corrected for that year.

According to RNSB's best estimates, the Secretary should have paid at least the
following additional amounts of indirect contract support:

2004 5 63,433
2005 5 64,760
2006 5 90,873
Total

2004-2006 F 219,066

The damages all accrued under Contract No. HHSI 242 2007 00007 C. Although
a new annual funding agreement is entered for each new fiscal year, they are required
amendments to the base contract. For this reason this claim is continuing and damages
accrue each year, as the defects complained of continue under the instant contract by
virtue of [HS" contract support cost policy now in effect and the indirect cost rate system
on which 1t 15 based.

I certify that (1) this claim is made in good faith, (2) the supporting data are
accurate and complete to the best of my knowledge and belief, (1) the amount requested
accurately reflects the contract adjustment for which RNSB believes the Government is
liable, and (4) I am duly authorized to certify the claim on behalf of RNSB.

Thank you for your prompt attention to this reguest for a final decision.

Sincerely vours,

BENNIE COHOE
Executive Director

cc: Douglas J. Bourgenis, Director, National Business Center
Michael P. Gross, M.P. Gross & Associates, P.C.
Dan MacMeekin, M.P. Gross & Associates, P.C. —
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M. P. GRoss & AsSSOCIATES, P.C.
ATTORNEYS

A0 St Michael's Dirnee, 2401
Santa Fe, New Maxico 87505-7602

.".'éiﬁﬁ.;w fz i Telaphone: (505) 365-3056 DANIEL H. MACMEEKM
F-mail. mpgrosagensy :E;ﬂﬂm} . Facsimile; (505) 86.1098 T u-au'ma-i in DC, CA, SN

' chametts Averas, N, 801
Cf Coursel: GALLEGDS Lo FifRsd, Washi " DC 20038
PG Talephone: (202) 2231717

Facsimila: (202) £X3-1450
Email: dan@mecmaskn.com

Jume 2T, 20T

CERTIFIED - RETURN RECEIPTS REQUESTED

Mr. Douglas 1. Bourgesis D, Charles W. Grim

MMrector Indian Health Service

MNational Business Center U5, Department of Health & Human Services
2180 Harvard St_, # 430 A07 Thompson Ave, Suite 440

Sacramento CA 95815 Rockville, Md 2852

Re: Ramah Navajo School Board, Inc., request for contracting officer’ s decision, June 22,
MW7

Dear Mr. Bocrgeois and Dr. Grim:

I represent the Ramah Navajo School Board, Inc. (RNSB), of Pine Hill, New Mexico.
EMSE on June 22, 2007, sent the above-referenced request for a contracting officer’s decision to
Contracting Officer Veronica Zuni at the Albuguergue Area Office of the Indian Health Service.,
A copy of the request is enclosed.

Among other things, the request asks for reform of the system wsed fo determine the
indirect costs component of the contract support cosis required to be added to RNSB's Indian
Self-Determination Act contract. That reforms wonid eliminate the practices described in the
reqquest that vinlate the Act,

We recognize that (1) the Contracting Officer does not have the authority to reform the
systern for determindng indirect costs; and (2 that the legalitv of the described practices is
currently in litigation in Tunice-Biloxi Tribe of Louisiana & Ramah Navajo School Board Tne. v
United States of America, Mo, 1:02CV02413 (RBW) in the U.S. District Court for the District of
Colubiz (in which we are counsel for plaintiffs).

Accordingly, we direct this letter to the two of you, since you do have authority to reform
the system: for determining the indirect costs component of the contract support costs required to
be added 0 Indian Self-Determination Act contracts.

Thank vou for your atenticn 1o this matter.




Mr. Douglas 1. Bourgeois
Dre. Charles W. Grim
June 27, 2007

Pape X

Sincerely, : M ol

Damiel H. MachMeskin

Enclosure, as noted

%oz Mr. Bennie Cobose
Execuiive Dhrector
Ramah Navajo School Board, Inc. (RNSB)



