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-

RAMAH NAVAJO SCHOOL BOARD, INC.
P.0. Box 10« Pine Hill, New Mexico 87357 - (505) 775.3256 - Fax (508) 775-3240
EXECUTIVE OFFICE

-

January 04, 2002

Mr. Diego G. Lujan, Director

Office of Contracts and Grants
Albuquerque Area Indian Health Services
5300 Homestead Road, N.E.
Albuguerque, New Mexico 87110

Dear Mr. Lujan;

Enclosed please find Modification #14 for the Pine Hill Health Center, Contract No. 242-00-
0006. This modification adds $2,775,195.00 of FY 2002 funds to our contract, Annual Funding
Agreement, and corrects errors on Modification #10. '

I am requesting an immediate modification to this contract in the amount of $33,399.00 for
Indirect Cost. This amount represents the difference of Indirect Cost awarded and the amount we
are eligible to receive, which is calculated at 25.7% of total direct program funds.

If you have any questions, pleasé contact our Administrative Services Director, Jim Hooper, Ir.,
at (505) 775-3256.

Sincerely,

Samuel S. A-lonzo_, Sr.
Executive Director

Xc: Carolyn Finster, Acting Health & Human Services Director
' Contract Folder
file '

Defendants' Exhibit 69
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Exhibit 3

to Second Declaration of Veronica Zuni

Defendants' Exhibit 69
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AT

RAMAH NAVAJO SCHOOL BOARD, INC.
P.0. Box 10 - Pine Hill, New Mexico 87357 - (505) 775-3256 - Fax (505) 775-3240
EXECUTIVE OFFICE

February 8, 2002

Mr. Diego Lujan, Director

Office of Contracts and Grants .
Albuquerque Area Indian Health Services
5300 Homestead Road, NE
Albuquerque, New Mexico 87110

Dear Mr. Lujan:

Enclosed please find Modification #15 for the RNSB Pine Hill Health Center, Contract No. 242-00-
0066. This modification adds $2,234,363 of FY 2002 funds (excluding indirect cost) to our contract,
incorporates the Annual Funding Agreement for FY 2002, corrects errors on Modification #10, and
voids Modification #14.

I am disappointed in how modification #14 and #15 were handled in relation to the indirect cost issues.
I understand the concems of disbursing indirect costs funding given the differences in the RNSB and
Office of Inspector General proposed IDC rates. However, I would have appreciated an opportunity to
discuss this issue prior to the IHS making a unilateral decision on this matter and issuing modification
#15. 1did receive a call from the THS in regards to this matter, however, it was after I had received
modification #15.

1 am requesting that a modification be issued providing indirect cost funding in the amount of
$384,310. This amount is generated utilizing the OIG proposed rate of 17.2%. I am also requesting
that the THS withhold and not disburse the amount of indirect cost funding difference between the
RNSB proposed rate and the OIG proposed rate until RNSB and OIG negotiations have resulted in an
approved and fmal rate, or until the final distribution of indirect cost funding for the Albuquerque Area
occurs. The final distributions of indirect cost is normally completed in August or September of the
fiscal year. This would allow RNSB some time to negotiate with OIG and have a final indirect rate

approved. :
If you have any questions, please contact our Administrative Services Director, Jim Hooper Jr., at 505-
775-3257.
incerely,

Sam Alonzo, Sr.

Executive Director
xc: Contract Folder

File

Defendants' Exhibit 69
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Exhibit 4

to Second Declaration of Veronica Zuni

Defendants' Exhibit 69
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RAMAH NAVAJO SCHOOL BOARD, INC.
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INDIAN ORGANLZATIONS
INDIRECT COST NEGOTIATION AGREEMENT

ORGANIZATION: DATE:
Ramah Navajo Schoot Board, inc. REPORT NO(s).:
P.O. Box 10

Pine Hill, Nuw Mexico B7357 FILING REF.: This replaces the
: Negotiation Agreement dated
November 13, 195§

The indirect cost rates contained herein are for uge on grants and contracts with
the Federal Government to which Public Law 93-638 and Office of Management and
Budget Circular RA-87 apply, subject to the limitations contained in 25 CFR,
Chapter 1, subchapter M, and in Section II.A. of thia agreement. The rate(s)
were negotiated by the U.8. Department of the Tnterior, Office of Inspector
General, and the subject organization in accordance with the authority contained
in the Circular. '

SECTION I: RATES ] Page 1l of 3
Effective Period Applicable
Type Fxrom To Rater* Locations —To
Flxed Carryforward 01/01/95 12/31/95 25.8% All Al Programa
Fixed Carryforward 01/01/96 12/31/96& 21.13% All ALl Programs
Fixed Carryforward 01/01/97 12/31/97 1.7 .5% ' all All Programs

*Base: Total direct costs, less capital expenditures and passthrough funds.
Paspthrough funds are normally defined as major subcontracts, payments to
participants, stipends to eligible recipients, and subgranta, which normally
require minimal administrative effort.

Treatment of frinage benefita: Fringe benefite applicable to direct =alaries
and wages are treated as direct coacs; fringe
benefits applicable to indirect salaries and
wages are treated as indirect costs.

SECTION II:. GENERAL

A. LIMITATIONS: uUse of the rates contained in this agreement is subject to any
applicable statutory limications. Acceptance of the ratees agreed to herein is
predicated upon the conditions that: ({1} no costs other than those incurred by
the grantee/contractor ware included in lte indirect coet rate propoeal, (2) cuch
costs are legal obligations of the grantee/contractor, {3} the same costs that
have been treated as indirect costs have not been claimed as direct costs,
{4) similar types of coetz have been accorded cCoORngGistent ctreatment, and
(S) information provided by the grantee/contractor which was used to establisn
the rates is not later found to be materlally incomplete or inaccurate by the
Federal Government. In such situations the rate(s) would be gubject to
ranegotiation at the discrecion of the Federal Government.

B. AUDIT: All coste (direct and indirect, Federal and non-Federal) are subject
to audit. Adjustments to amounts resulting from audit of the cost allocation
plan or indirect cost rate proposal upon which the negotiation of this agreement
was based will be compensared for in a aubsequent negotiatiom.

Defendants' Exhibit 69
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SECTION II: GENERAL (continued) Page 2 of 1
e —

C. CHANGES: Rates contained in this agreement are based on the organizational
structure and the accounting system in effect at the time the proposal was
submitted. Changes in the organizational structure, or changes in the method of
accounting for costs which affect the amount of reimbursement resulting from use
of the rates in this agreement, require the prior approval of the authorized
representative of the responsible negotiation agency. Failure to obtain such
approval may result in subsequent audit dizallowances.

D. PROVISIONAL-FINAL RATES: Within 6 months aftexr year end, a final proposal
must be submitted baged on actual coste. Billings and chargea to contracts and
grante must be adjuated if the final rate varies from this provisional rate. If
the final rvate is greater than the provisional rate and there are no funds
"available to cover the additional indirect coste, the organization may not
recover all indirect costs. Conversely, if the final rate is less than the
provigional rate, the organization will be required to pay back the difference
to the funding agency.

E. FIXKED CARRYFORWARD RATES: Fixed carryforward rates are based on an estimate
of the coste which will be incurred during the period for which vhe rates apply.
When the actual costs for such periods have been detarmined, an adjustment will
be made to rates for future periods, if necessary, to compensate for the
difference between the costs used to establish the fixed rate and the actua)

coBts.

F. NOTIFICATION TQ FEDERAL AGENCIES: Copies of this document may be provided
to other Federsa) offices as a means of notifying them of the agre=ement contained
herein.

@. OTHER: If any Federal contract, grant, or other agreement is reimbursing
indirect costs by & measuxre other than the approved rate(g) in this agreement,
the grantee/contractor should (1} credit such costs to the aFfected programs and
(2) apply the approved rate(s! tc the appropriate base to identify the proper
amount of indirect costs allocable to thepe programs.

H. TRIBAL COVERNMENT COSTS: Records should be kept that identify, on an annual
basig, elected officials' salariea, travel. and other related costs (or a
percentage thereof) that pertain to tribal administration. If an organization
is unable to document the allocation of those costs, a maximum of 50 percent of
costs may be included in the indirect cost pool.

TI. SPECIAL REMARKS: The attachments present the direct cost base, the indirect
cost pool, and the rate computation. Starting in €Y 2000, our office will
require that space costs (building depreciation, maintenance, utilities,
security, incurance, etc.) that benefit programg in the base be directly charged
to the programs that incur and benefit from such costs. Space costs that are
related to indirect peraonnel are allowable as indirect costs.

Defendants' Exhibit 69
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SECTION TTT: ACCRPTANCE - Page 3 of 3
S e

Listed below are the signatures of acceptance for this agreement:

By the Indian Qrganization: By the Cognizant Federal Government

: Agency .
L//; :_____ — /s/ /n/
U"m Hoopor JQ_ Gharles Moges
Name M ¥ Nam' .
4 d nr<ts o S‘! . a Aesigtant Director, External Audits
1148%§ ZS¢L~ K ices b/ Eastern Region
Title Title
(F/A{/O U.3. Department of the Interior
Date ! Agency
Date

Regotiated by Elena Chan
Telephone (916) 978-5618

Defendants' Exhibit 69
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
TUNICA-BILOXI TRIBE OF LOUISIANA; )
RAMAH NAVAJO SCHOOL BOARD, INC., )
)
Plaintiffs, ) Case No. 1:02CV02413
) Judge Reggie B. Walton
V. ) Magistrate Judge Deborah A. Robinson
)
UNITED STATES of AMERICA, )
MICHAEL O. LEAVITT, Secretary of the )
United States Department of Health and Human )
Services; DIRK KEMPTHORNE, Secretary )
of the United States Department of the Interior, )
)
Defendants. )
)

SECOND DECLARATION OF RALPHW. KETCHER, JR.

I, Ralph W. Ketcher, Jr., declare as follows:

1. | am a Supervisory Contract Specialist with the Indian Health Service (IHS)
assigned to the Nashville Area Office. | have been employed by IHS for approximately 18 years.
I joined IHS on November 2, 1988, and served as a contract specialist from 1991-2000. As a
contract specialist, I was directly responsible for, among other things, the negotiation of the
Tunica-Biloxi Tribe of Louisiana’s (Tunica) Indian Self-Determination Act (ISDA) contract with
IHS, including the negotiation of Tunica’s indirect contract support costs (CSC) funding each
year. | have been a Supervisory Contract Specialist since April 23, 2000. As a Supervisory

Contract Specialist, | supervise two other contract specialists and am ultimately responsible for

Defendants' Exhibit 70
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the negotiation, proposal review, award, administration, audit review and close-out of all ISDA
contracts within the Nashville Area.

2. This declaration is based on my personal knowledge and on information that |
have obtained in the course of my employment.

3. On December 19, 2006, | provided a Declaration in this case describing the
amount of indirect contract support costs that IHS promised and provided to Tunica in each year
under its ISDA contracts.

4, Upon review of my declaration when preparing a response to new Contract
Dispute Act claims submitted to IHS by Tunica, | determined that there was a minor error in my
Declaration.

5. In paragraph 27, | stated:

IHS and Tunica extended the 2000 AFA through December 31, 2001. (Ex. 8 at

48-49.) In February 2001, IHS awarded Tunica $43,743 for indirect CSC

funding. (Id. at50) In June 2001, IHS added an additional $43,743 to the

contract for indirect CSC funding. (Id. at 58.) InJuly 2001, IHS added an

additional $43,743 to the contract for indirect CSC funding. (Id. at 58.) Later in

July 2001, IHS added an additional $4,453 to the contract for indirect CSC

funding. (Id. at 61.) In September 2001, IHS added an additional $3,465 to the

contract in indirect CSC funding. (Id. at 69.) In October 2001, IHS added an

additional $43,743 to the contract in indirect CSC funding. (Id. at 71-73.) In

December 2001, IHS added an additional $45,720 to the contract for indirect CSC

funding. (Id. at 76-77.) The total amount that IHS agreed to award to Tunica for

calendar year 2001 in indirect cost funding was $228,610. IHS distributed this

amount to Tunica.

6. | have now determined that IHS did not provide an additional $45,720 to the

contract for indirect CSC funding in December 2001, but in February 2002. Therefore, for

Defendants' Exhibit 70
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purposes of 2001, the paragraph should read:

IHS and Tunica extended the 2000 AFA through December 31, 2001. (Ex. 8 at

48-49.) In February 2001, IHS awarded Tunica $43,743 for indirect CSC

funding. (Id. at 50) In June 2001, IHS added an additional $43,743 to the

contract for indirect CSC funding. (Id. at 58.) InJuly 2001, IHS added an

additional $43,743 to the contract for indirect CSC funding. (Id. at 58.) Later in

July 2001, IHS added an additional $4,453 to the contract for indirect CSC

funding. (Id. at61.) In September 2001, IHS added an additional $3,465 to the

contract in indirect CSC funding. (Id. at 69.) In October 2001, IHS added an

additional $43,743 to the contract in indirect CSC funding. (Id. at 71-73.) The

total amount that IHS agreed to award to Tunica for calendar year 2001 in indirect

cost funding was $182,884. IHS distributed this amount to Tunica.

7. | have also become aware that Tunica has recently negotiated indirect cost rate
agreements with the Department of the Interior. Tunica’s rates are: 1997 (23.35%), 1998
(30.96%), 1999 (19.69%), 2000 (26.86%), and 2001 (23.56%).

8. In paragraph 33 of my declaration, | explained that “[b]ecause the contractor’s
indirect cost rate for the contract year under negotiation is rarely known at the time of the initial
contract negotiation, IHS allowed contractors, in the years relevant to this declaration, to use
their most recent indirect cost rate. It is understood by the parties that after the contractor’s costs
are audited, the contractor will get an updated rate for the year under negotiation.”

9. | explained further that because Tunica had not negotiated a new rate with DOI
since 1996, IHS accepted Tunica’s 1996 rate of 54.78% for the last ten years. | explained that it
was “entirely possible that Tunica has been awarded indirect CSC funding from IHS above the

amount that would be generated by its rate.” | now know that Tunica was being awarded much

more indirect CSC funding from IHS that would have been generated by Tunica’s actual indirect

Defendants' Exhibit 70



Case 1:02-cv-02413-RBW  Document 137-3  Filed 03/14/2008 Page 4 of 4

cost rates, which are much lower than 54,78%.
Pursuant to 28 U.8.C. § 1746, I declare under penalty of perjury that the foregoing is true

and correct to the best of my knowledge and belief,

Executed on: _37//5’,/5‘ ¥ @ /‘IM
o RALFH W. KETCHER, JR

Defendants' Exhibit 70
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TUNICA-BILOXI TRIBE OF LOUISIANA;
RAMAH NAVAJO SCHOOL BOARD, INC.,

Case No. 1:02CV02413
Judge Reggie B. Walton
Magistrate Judge Deborah A. Robinson

Plaintiffs,
V.

UNITED STATES of AMERICA;

MICHAEL O. LEAVITT, Secretary of the
United States Department of Health and Human
Services; DIRK KEMPTHORNE, Secretary

of the United States Department of the Interior,

Defendants.

N N N N N N N N N N N N N N N N

DEFENDANTS’ AMENDED STATEMENT OF MATERIAL FACTS

Defendants, by and through undersigned counsel, hereby submit an Amended Statement
of Material Facts as required under Local Rule 7(h). Defendants have amended Facts 35, 36, 60,
61, 65, 66, 70, 71, 75, 76, 80, 81, 85, and 86. For purposes of this Amended Statement, the

following abbreviations are used:

RNSB The Ramah Navajo School Board

Tunica The Tunica-Biloxi Tribe of Louisiana

HHS The Department of Health and Human Services

DOI The Department of the Interior

HS The Indian Health Service within HHS

BIA The Bureau of Indian Affairs within DOI

NBC The National Business Center within DOI

ISDA The Indian Self-Determination and Education
Assistance Act, 25 U.S.C. §§ 450 et seq.

CDA Contract Disputes Act

CSC Contract support costs
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AFA The annual funding agreement component of an
ISDA contract

AMENDED STATEMENT OF MATERIAL FACTS

Jurisdictional CDA Presentment and Exhaustion of Administrative Remedies

1. RNSB did not submit any CDA claims related to its 1997 contract.

2. On September 21, 2005, RNSB submitted a CDA claim letter to IHS related to its
contracts and AFAs in effect between 1999 and 2003. See Ex. 26.

3. RNSB characterized its claims as the “the rate claim,” the carry-forwards claim,”
and “the shortfall claim.” See Ex. 26.

4, In its CDA claim letter of December 21, 2005, RNSB did not seek any additional
CSC funding from IHS for 1999-2003 on the basis of “the rate claim” and “the shortfall claim.”
See Ex. 26.

5. RNSB did not submit a CDA claim related to its 1998 contract on the basis of
“the carry-forward claim.” See Ex. 25.

6. Tunica did not challenge its 1995 or 1996 indirect cost rate through DOI’s appeals
process. See Pls.” Resp. to Defs.” Req. for Admissions 10, 17, 20, 23 (Ex. 36 at 5-9).

7. RNSB did not challenge its 1995-2003 indirect cost rates through DOI’s appeals
process. See Pls.” Resp. to Defs.” Req. for Admissions 10, 17, 20, 23 (Ex. 36 at 5-9).

8. Tunica has not negotiated and obtained an indirect cost rate with DOI for any year
after 1996. See Moberly Decl. § 41 (Ex. 3).

IHS Performance Under Tunica’s Contracts
9. IHS promised to pay Tunica $165,806 in indirect CSC funding in fiscal year 1995.

See Ketcher Decl. § 11 (Ex. 1); Ex. 6 at 2, 53, 57.
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10.  IHS paid Tunica $165,806 in indirect CSC funding in fiscal year 1995. See
Ketcher Decl. § 11 (Ex. 1); Ex. 22 at 2.

11.  IHS and Tunica agreed to use Tunica’s calendar year 1994 indirect cost rate
negotiated with DOI for purposes of calculating indirect cost funding for 1995, subject to later
adjustment for over-recoveries. See Ex. 6 at 32, 53, 57.

12.  IHS used Tunica’s calendar year 1994 indirect cost rate negotiated with DOI for
purposes of calculating indirect cost funding for 1995, subject to later adjustment for over-
recoveries. See Ketcher Decl. 32 (Ex. 1).

13. The amount of indirect costs that IHS provided Tunica in calendar year 1995 was
in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred
by Tunica in calendar year 1995. See Moberly Decl. q 70 (Ex. 3).

14.  IHS promised to pay Tunica $162,691 in indirect CSC funding in 1996. See
Ketcher Decl. 9 12-14 (Ex. 1); Ex.7 at 23, 72, 73.

15.  IHS paid Tunica $162,691 in indirect CSC funding in 1996. See Ketcher Decl.
914 (Ex. 1); Ex. 21 at 1.

16.  IHS and Tunica agreed to use Tunica’s calendar year 1994 indirect cost rate
negotiated with DOI for purposes of calculating indirect cost funding for 1996, subject to later
adjustment for over-recoveries. See Ex. 7 at 23.

17.  IHS used Tunica’s calendar year 1994 indirect cost rate negotiated with DOI for
purposes of calculating indirect cost funding for 1996, subject to later adjustment for over-
recoveries. See Ketcher Decl. § 32 (Ex. 1).

18. The amount of indirect costs that IHS provided to Tunica in calendar year 1996

was in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs
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incurred by Tunica in calendar year 1996. See Moberly Decl. § 71 (Ex. 3).

19.  IHS promised to pay Tunica $163,016 in indirect CSC funding in 1997. See
Ketcher Decl. 9 15-19 (Ex. 1); Ex. 7 at 74, 77.

20.  IHS paid Tunica $163,016 in indirect CSC funding in 1997. See Ketcher Decl.
917 (Ex. 1); Ex. 21 at 2.

21.  IHS and Tunica agreed to use Tunica’s calendar year 1994 indirect cost rate
negotiated with DOI for purposes of calculating indirect cost funding for 1997, subject to later
adjustment for over-recoveries. See Ex. 7 at 79.

22.  IHS used Tunica’s calendar year 1994 indirect cost rate negotiated with DOI for
purposes of calculating indirect cost funding for 1997, subject to later adjustment for over-
recoveries. See Ketcher Decl. 4 32 (Ex. 1).

23.  IHS promised to pay Tunica $163,016 in indirect CSC funding in 1998. See
Ketcher Decl. 9 18-19 (Ex. 1); Ex. 7 at 96.

24.  IHS paid Tunica $163,016 in indirect CSC funding in 1998. See Ketcher Decl.
919 (Ex. 1); Ex. 21 at 2.

25.  IHS and Tunica agreed to use Tunica’s calendar year 1996 indirect cost rate
negotiated with DOI for purposes of calculating indirect cost funding for 1998, subject to later
adjustment for over-recoveries. See Ex. 7 at 96.

26.  IHS used Tunica’s calendar year 1996 indirect cost rate negotiated with DOI for
purposes of calculating indirect cost funding for 1998, subject to later adjustment for over-
recoveries. See Ketcher Decl. § 32 (Ex. 1).

27.  IHS promised to pay Tunica $176,273 in indirect CSC funding in 1999. See

Ketcher Decl. 9 20-21 (Ex. 1); Ex. 7 at 153.
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28.  IHS paid Tunica $176,273 in indirect CSC funding in 1999. See Ketcher Decl.
921 (Ex. 1); Ex. 21 at 2.

29.  IHS and Tunica agreed to use Tunica’s calendar year 1996 indirect cost rate
negotiated with DOI for purposes of calculating indirect cost funding for 1999, subject to later
adjustment for over-recoveries. See Ex. 7 at 153.

30.  IHS used Tunica’s calendar year 1996 indirect cost rate negotiated with DOI for
purposes of calculating indirect cost funding for 1999, subject to later adjustment for over-
recoveries. See Ketcher Decl. 32 (Ex. 1).

31.  IHS promised to pay Tunica $174,966 in indirect CSC funding in 2000. See
Ketcher Decl. 9 22-26 (Ex. 1); Ex. 7 at 172-73, 8 at 20, 38, 45-46.

32.  IHS paid Tunica $174,966 in indirect CSC funding in 2000. See Ketcher Decl.
926 (Ex. 1).

33.  IHS and Tunica agreed to use Tunica’s calendar year 1996 indirect cost rate
negotiated with DOI for purposes of calculating indirect cost funding for 2000, subject to later
adjustment for over-recoveries. See Ex. 8 at 20.

34.  IHS used Tunica’s calendar year 1996 indirect cost rate negotiated with DOI for
purposes of calculating indirect cost funding for 2000, subject to later adjustment for over-
recoveries. See Ketcher Decl. 32 (Ex. 1).

35.  IHS promised to pay Tunica $182,884 in indirect CSC funding in 2001. See
Ketcher Decl. 4 27 (Ex. 1); 2d Ketcher Dec. § 6 (Ex. 70); Ex. 8 at 50, 58, 61, 69, 71-73.

36.  IHS paid Tunica $182,884 in indirect CSC funding in 2001. See Ketcher Decl.
927 (Ex. 1); 2d Ketcher Dec. § 6 (Ex. 70).

37.  IHS and Tunica agreed to use Tunica’s calendar year 1996 indirect cost rate
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negotiated with DOI for purposes of calculating indirect cost funding for 2001, subject to later
adjustment for over-recoveries. See Ex. 8 at 20 (2000 AFA), 8 at 49, 53 (extending 2000 AFA to
2001).

38.  IHS used Tunica’s calendar year 1996 indirect cost rate negotiated with DOI for
purposes of calculating indirect cost funding for 2001, subject to later adjustment for over-
recoveries. See Ketcher Decl. 4 32 (Ex. 1).

39.  Tunica did not dispute with IHS the terms of any of its contracts or AFAs prior to
execution such that the Secretary had to issue a declination. See Ketcher Decl. 4 30 (Ex. 1).

40. Tunica has never notified IHS that it is suspending an ISDA contract due to
insufficient funding or is planning to give a program back to IHS. See Ketcher Decl. § 31 (Ex.
1).

IHS Performance Under RNSB’s Contracts

41. By May 1, 1995, the total amount that IHS promised to pay RNSB under RNSB’s
1988 ISDA contract was $8,075,704. See Zuni Decl. § 12 (Ex. 2); Ex. 9 at 26-27.

42.  ByMay 1, 1995, IHS had paid RNSB a total of $8,075,704 under RNSB’s 1988
ISDA contract. See Zuni Decl. 9§ 13 (Ex. 2).

43.  IHS promised to pay RNSB $328,505 in indirect CSC funding in 1995. See Zuni
Decl. 9 14-17 (Ex. 2); Ex. 9 at 44.

44.  IHS paid RNSB $328,505 in indirect CSC funding in 1995. See Zuni Decl. § 17
(Ex. 2); Ex. 24 at 2.

45.  IHS and RNSB agreed to use RNSB’s indirect cost rate negotiated with DOI for
purposes of calculating indirect cost funding for 1995. See Ex. 9 at 44.

46.  IHS used RNSB’s indirect cost rate negotiated with DOI for purposes of
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calculating indirect cost funding for 1995. See Zuni Decl. q 73 (Ex. 2).

47. The amount of indirect costs that IHS provided RNSB in calendar year 1995 was
in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred
by RNSB in calendar year 1995. See Moberly Decl. q 58 (Ex. 3).

48.  IHS promised to pay RNSB $336,720 in indirect CSC funding in 1996. See Zuni
Decl. 99 18-20 (Ex. 2); Ex. 9 at 61-62.

49.  IHS paid RNSB $336,720 in indirect CSC funding in 1996. See Zuni Decl. ] 20
(Ex. 2); Ex. 24 at 2.

50.  IHS and RNSB agreed to use RNSB’s indirect cost rate negotiated with DOI for
purposes of calculating indirect cost funding for 1996. See Ex. 9 at 61-62.

51.  IHS used RNSB’s indirect cost rate negotiated with DOI for purposes of
calculating indirect cost funding for 1996. See Zuni Decl. q 73 (Ex. 2).

52. The amount of indirect costs that IHS provided RNSB in calendar year 1996 was
in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred
by RNSB in calendar year 1996. See Moberly Decl. q 59 (Ex. 3).

53.  IHS promised to pay RNSB $370,895 in indirect CSC funding in 1997. See Zuni
Decl. 99 21-27 (Ex. 2); Ex. 10 at 42, 60-61.

54.  IHS paid RNSB $370,895 in indirect CSC funding in 1997. See Zuni Decl. 27
(Ex. 2).

55.  IHS and RNSB agreed to use RNSB’s calendar year 1996 indirect cost rate
negotiated with DOI for purposes of calculating indirect cost funding for 1997. See Ex. 10 at 43.

56.  IHS used RNSB’s calendar year 1996 indirect cost rate negotiated with DOI for

purposes of calculating indirect cost funding for 1997. See Zuni Decl. § 73 (Ex. 2).
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57. The amount of indirect costs that IHS provided RNSB in calendar year 1997 was
in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred
by RNSB in calendar year 1997. See Moberly Decl. q 60 (Ex. 3).

58. IHS promised to pay RNSB $478,228 in indirect CSC funding in 1998. See Zuni
Decl. 99 28-33 (Ex. 2); Ex. 10 at 84, 92, 96.

59.  IHS paid RNSB $478,228 in indirect CSC funding in 1998. See Zuni Decl. 9§ 33
(Ex. 2).

60.  IHS and RNSB agreed to use RNSB’s proposed calendar year 1997 indirect cost
rate negotiated with DOI for purposes of calculating indirect cost funding for 1998. See Ex. 10
at 85-86.

61.  IHS used RNSB’s proposed calendar year 1997 indirect cost rate negotiated with
DOI for purposes of calculating indirect cost funding for 1998. See Zuni Decl. § 73 (Ex. 2); 2d
Zuni Dec. 99 (Ex. 69).

62. The amount of indirect costs that IHS provided RNSB in calendar year 1998 was
in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred
by RNSB in calendar year 1998. See Moberly Decl. q 61 (Ex. 3).

63.  IHS promised to pay RNSB $483,666 in indirect CSC funding in 1999. See Zuni
Decl. 99 34-39 (Ex. 2); Ex. 10 at 106, 120-21, 129-30.

64.  IHS paid RNSB $483,666 in indirect CSC funding in 1999. See Zuni Decl. 9 39
(Ex. 2).

65.  IHS and RNSB agreed to use RNSB’s proposed calendar year 1997 indirect cost
rate negotiated with DOI for purposes of calculating indirect cost funding for 1999. See Ex. 10

at 106-07.
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66.  IHS used RNSB’s proposed calendar year 1997 indirect cost rate negotiated with
DOI for purposes of calculating indirect cost funding for 1999. See Zuni Decl. § 73 (Ex. 2); 2d
Zuni Dec. 9 10 (Ex. 69).

67. The amount of indirect costs that IHS provided RNSB in calendar year 1999 was
in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred
by RNSB in calendar year 1999. See Moberly Decl. q 62 (Ex. 3).

68.  IHS promised to pay RNSB $500,063 in indirect CSC funding in 2000. See Zuni
Decl. 99 40-47 (Ex. 2); Ex. 11 at 48-50, 51-52, 57-58.

69.  IHS paid RNSB $500,063 in indirect CSC funding in 2000. See Zuni Decl. 9§ 47
(Ex. 2).

70.  IHS and RNSB agreed to use RNSB’s proposed calendar year 1997 indirect cost
rate negotiated with DOI for purposes of calculating indirect cost funding for 2000. See Ex. 11
at 45.

71.  IHS used RNSB’s proposed calendar year 1997 indirect cost rate negotiated with
DOI for purposes of calculating indirect cost funding for 2000. See Zuni Decl. § 73 (Ex. 2); 2d
Zuni Dec. 9 10 (Ex. 69).

72. The amount of indirect costs that IHS provided RNSB in calendar year 2000 was
in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred
by RNSB in calendar year 2000. See Moberly Decl. q 63 (Ex. 3).

73. IHS promised to pay RNSB $540,832 in indirect CSC funding in 2001. See Zuni
Decl. 99 48-53 (Ex. 2); Ex. 11 at 61, 87-88, 91-92.

74.  IHS paid RNSB $540,832 in indirect CSC funding in 2001. See Zuni Decl. § 53

(Ex. 2).
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75.  IHS and RNSB agreed to use RNSB’s proposed calendar year 1997 indirect cost
rate negotiated with DOI for purposes of calculating indirect cost funding for 2001. See Ex. 11
at 75-76.

76.  IHS used RNSB’s proposed calendar year 1997 indirect cost rate negotiated with
DOI for purposes of calculating indirect cost funding for 2001. See Zuni Decl. § 73 (Ex. 2); 2d
Zuni Dec. 9 10 (Ex. 69).

77. The amount of indirect costs that IHS provided RNSB in calendar year 2001 was
in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred
by RNSB in calendar year 2001. See Moberly Decl. q 64 (Ex. 3).

78.  IHS promised to pay RNSB $417,815 in indirect CSC funding in 2002. See Zuni
Decl. 9 54-58 (Ex. 2); Ex. 11 at 117-18, 146-47.

79.  IHS paid RNSB $417,815 in indirect CSC funding in 2002. See Zuni Decl. q 58
(Ex. 2).

80.  IHS and RNSB agreed to use the rate proposed to RNSB by DOI for calendar year
1997 (and signed by RNSB) for purposes of calculating indirect cost funding for 2002. See Ex.
11 at 113-14, 145. 147, 149.

81.  IHS used the rate proposed to RNSB by DOI for calendar year 1997 (and signed
by RNSB) for purposes of calculating indirect cost funding for 2002. See Zuni Decl. q 73 (Ex.
2); 2d Zuni Dec. 9 11-13 (Ex. 69).

82. The amount of indirect costs that IHS provided RNSB in calendar year 2002 was
in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred
by RNSB in calendar year 2002. See Moberly Decl. q 65 (Ex. 3).

83. IHS promised to pay RNSB $417,815 in indirect CSC funding in 2003. See Zuni

10
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Decl. 99 59-66 (Ex. 2); Ex. 12 at 44, 48-51, 66-67.

84.  THS paid RNSB $417,815 in indirect CSC funding in 2003. See Zuni Decl. § 66
(Ex. 2).

85.  IHS and RNSB agreed to use the rate proposed to RNSB by DOI for calendar year
1997 (and signed by RNSB) for purposes of calculating indirect cost funding for 2003. See Ex.
12 at 45, 50, 51, 54, 57.

86.  IHS used the rate proposed to RNSB by DOI for calendar year 1997 (and signed
by RNSB) for purposes of calculating indirect cost funding for 2003. See Zuni Decl. 9 73 (Ex.
2); 2d Zuni Dec. 9 11-13 (Ex. 69).

87.  RNSB did not dispute with IHS the terms of any of its contracts or AFAs prior to
execution such that the Secretary had to issue a declination. See Zuni Decl. § 69 (Ex. 2).

88.  RNSB has never notified IHS that it is suspending an ISDA contract due to
insufficient funding or is planning to give a program back to IHS. See Zuni Decl. 4 70 (Ex. 2).

Obligation of Congressional CSC Appropriations

89.  For fiscal year 1998, OMB apportioned to IHS, in a one-year account,
$161,242,000 for CSC for ongoing self-determination contracts and compacts. See Thompson
Decl. 4 7 (Ex. 4).

90.  IHS obligated $161,225,431 by the close of fiscal year 1998, leaving an
unobligated balance of $16,569. See Thompson Decl. 8 (Ex. 4).

91. These 1998 funds were statutorily withdrawn in September 2003. See Thompson
Decl. 4 8 (Ex. 4).

92.  For fiscal year 1999, OMB apportioned to IHS, in a one-year account,

$203,781,000 for CSC for ongoing self-determination contracts and compacts. See Thompson

11
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Decl. 49 (Ex. 4).

93.  IHS obligated $203,781,000 by the close of the fiscal year, leaving an unobligated
balance of $0. See Thompson Decl. § 10 (Ex. 4).

94. These 1999 funds were statutorily withdrawn in September 2004. See Thompson
Decl. 4 10 (Ex. 4).

95.  For fiscal year 2000, OMB apportioned to IHS, in a one-year account,
$228,781,000 for CSC for ongoing self-determination contracts and compacts. See Thompson
Decl. 4 11 (Ex. 4).

96.  IHS obligated $228,700,203 by the close of fiscal year 2000, leaving an
unobligated balance of $80,797. See Thompson Decl. § 12 (Ex. 4).

97.  These 2000 funds were statutorily withdrawn in September 2005. See Thompson
Decl. 4 12 (Ex. 4).

98. For fiscal year 2001, OMB apportioned to IHS, in a one-year account,
$248,233,682 for CSC for ongoing self-determination contracts and compacts. See Thompson
Decl. q 13 (Ex. 4).

99.  IHS obligated $248,230,585 by the close of fiscal year 2001, leaving an
unobligated balance of $3,097. See Thompson Decl. q 14 (Ex. 4).

100. These 2001 funds were statutorily withdrawn in September 2006. See Thompson
Decl. 4 14 (Ex. 4).

101. For fiscal year 2002, OMB apportioned to IHS, in a one-year account,
$268,234,000 for CSC for ongoing self-determination contracts and compacts. See Thompson
Decl. 4 15 (Ex. 4).

102. IHS obligated $268,234,000 by the close of fiscal year 2002, leaving an

12
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unobligated balance of $0. See Thompson Decl. q 16 (Ex. 4).

103. These 2002 funds will be statutorily withdrawn in September 2007. See
Thompson Decl. § 16 (Ex. 4).

104.  For fiscal year 2003, OMB apportioned to IHS, in a one-year account,
$268,974,229 for CSC for ongoing self-determination contracts and compacts. See Thompson
Decl. 4 17 (Ex. 4).

105. IHS obligated $268,974,228 by the close of fiscal year 2003, leaving an
unobligated balance of $1. See Thompson Decl. q 18 (Ex. 4).

106. These 2003 funds will be statutorily withdrawn in September 2008. See
Thompson Decl. § 18 (Ex. 4).

Indirect Costs Are Not Fixed

107.  Tunica’s indirect cost pool is not fixed. See Wilkins Rep. at 15 (Ex. 5).

108. RNSB’s indirect cost pool is not fixed. See Wilkins Rep. at 15 (Ex. 5).

109.  For 1995-2002, IHS programs comprised only approximately 15-23% of RNSB’s
direct cost base. See Moberly Decl. 9§ 54 (Ex. 3).

110.  For 1995-1997, IHS programs comprised only approximately 38-46% of Tunica’s
direct cost base. See Moberly Decl. 9 54 (Ex. 3).

Agencies Other than IHS Pay Indirect Costs

111.  Many non-IHS agencies provide indirect cost funding. See Moberly Decl. 9 74
(Ex. 3).

112.  RNSB recovered indirect costs from non-IHS programs in 1995-2002. See
Moberly Decl. q 75 (Ex. 3); Ex. 15-20.

113.  Tunica recovered indirect costs from non-IHS programs in 1995-2001. See Ex.
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13-14.
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