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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

__________________________________________ 
  ) 
TUNICA-BILOXI TRIBE OF LOUISIANA;   ) 
RAMAH NAVAJO SCHOOL BOARD, INC.,  ) 
       ) 
Plaintiffs,  )  Case No. 1:02CV02413 
       )  Judge Reggie B. Walton 
v.  )  Magistrate Judge Deborah A. Robinson 
  )  
UNITED STATES of AMERICA;  ) 
MICHAEL O. LEAVITT, Secretary of the   ) 
United States Department of Health and Human ) 
Services; DIRK KEMPTHORNE, Secretary  ) 
of the United States Department of the Interior,  ) 
       ) 
Defendants.  ) 
__________________________________________) 
 

SECOND DECLARATION OF RALPH W. KETCHER, JR. 
 
 I, Ralph W. Ketcher, Jr., declare as follows: 

 1. I am a Supervisory Contract Specialist with the Indian Health Service (IHS) 

assigned to the Nashville Area Office.  I have been employed by IHS for approximately 18 years.  

I joined IHS on November 2, 1988, and served as a contract specialist from 1991-2000.  As a 

contract specialist, I was directly responsible for, among other things, the negotiation of the 

Tunica-Biloxi Tribe of Louisiana=s (Tunica) Indian Self-Determination Act (ISDA) contract with 

IHS, including the negotiation of Tunica’s indirect contract support costs (CSC) funding each 

year.  I have been a Supervisory Contract Specialist since April 23, 2000.  As a Supervisory 

Contract Specialist, I supervise two other contract specialists and am ultimately responsible for 
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the negotiation, proposal review, award, administration, audit review and close-out of all ISDA 

contracts within the Nashville Area. 

 2. This declaration is based on my personal knowledge and on information that I 

have obtained in the course of my employment. 

 3. On December 19, 2006, I provided a Declaration in this case describing the 

amount of indirect contract support costs that IHS promised and provided to Tunica in each year 

under its ISDA contracts. 

 4. Upon review of my declaration when preparing a response to new Contract 

Dispute Act claims submitted to IHS by Tunica, I determined that there was a minor error in my 

Declaration. 

 5. In paragraph 27, I stated: 

IHS and Tunica extended the 2000 AFA through December 31, 2001.  (Ex. 8 at 
48-49.)  In February 2001, IHS awarded Tunica $43,743 for indirect CSC 
funding.  (Id. at 50)  In June 2001, IHS added an additional $43,743 to the 
contract for indirect CSC funding.  (Id. at 58.)  In July 2001, IHS added an 
additional $43,743 to the contract for indirect CSC funding.  (Id. at 58.)  Later in 
July 2001, IHS added an additional $4,453 to the contract for indirect CSC 
funding.  (Id. at 61.)  In September 2001, IHS added an additional $3,465 to the 
contract in indirect CSC funding.  (Id. at 69.)  In October 2001, IHS added an 
additional $43,743 to the contract in indirect CSC funding.  (Id. at 71-73.)  In 
December 2001, IHS added an additional $45,720 to the contract for indirect CSC 
funding.  (Id. at 76-77.)  The total amount that IHS agreed to award to Tunica for 
calendar year 2001 in indirect cost funding was $228,610.   IHS distributed this 
amount to Tunica. 

 
 6.  I have now determined that IHS did not provide an additional $45,720 to the 

contract for indirect CSC funding in December 2001, but in February 2002.  Therefore, for 
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purposes of 2001, the paragraph should read: 

IHS and Tunica extended the 2000 AFA through December 31, 2001.  (Ex. 8 at 
48-49.)  In February 2001, IHS awarded Tunica $43,743 for indirect CSC 
funding.  (Id. at 50)  In June 2001, IHS added an additional $43,743 to the 
contract for indirect CSC funding.  (Id. at 58.)  In July 2001, IHS added an 
additional $43,743 to the contract for indirect CSC funding.  (Id. at 58.)  Later in 
July 2001, IHS added an additional $4,453 to the contract for indirect CSC 
funding.  (Id. at 61.)  In September 2001, IHS added an additional $3,465 to the 
contract in indirect CSC funding.  (Id. at 69.)  In October 2001, IHS added an 
additional $43,743 to the contract in indirect CSC funding.  (Id. at 71-73.)  The 
total amount that IHS agreed to award to Tunica for calendar year 2001 in indirect 
cost funding was $182,884.  IHS distributed this amount to Tunica. 

 
 7. I have also become aware that Tunica has recently negotiated indirect cost rate 

agreements with the Department of the Interior.  Tunica’s rates are:  1997 (23.35%), 1998 

(30.96%), 1999 (19.69%), 2000 (26.86%), and 2001 (23.56%). 

 8. In paragraph 33 of my declaration, I explained that “[b]ecause the contractor’s 

indirect cost rate for the contract year under negotiation is rarely known at the time of the initial 

contract negotiation, IHS allowed contractors, in the years relevant to this declaration, to use 

their most recent indirect cost rate.  It is understood by the parties that after the contractor’s costs 

are audited, the contractor will get an updated rate for the year under negotiation.”   

 9. I explained further that because Tunica had not negotiated a new rate with DOI 

since 1996, IHS accepted Tunica’s 1996 rate of 54.78% for the last ten years.  I explained that it 

was “entirely possible that Tunica has been awarded indirect CSC funding from IHS above the 

amount that would be generated by its rate.”  I now know that Tunica was being awarded much 

more indirect CSC funding from IHS that would have been generated by Tunica’s actual indirect 
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cost rates, which are much lower than 54,78%.

Pursuant to 28 U.S.C. § 1746, I declare under peno.lty of perjury that the foregoing is true

and correct to the best of my knowledge and belief.

RALI~H W. KETC~IER, JR.~
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

__________________________________________
)

TUNICA-BILOXI TRIBE OF LOUISIANA; )
RAMAH NAVAJO SCHOOL BOARD, INC., )

)
Plaintiffs, )  Case No. 1:02CV02413

)  Judge Reggie B. Walton
v. )  Magistrate Judge Deborah A. Robinson

)
UNITED STATES of AMERICA; )
MICHAEL O. LEAVITT, Secretary of the )
United States Department of Health and Human )
Services; DIRK KEMPTHORNE, Secretary )
of the United States Department of the Interior, )

)
Defendants. )

__________________________________________)

DEFENDANTS’ AMENDED STATEMENT OF MATERIAL FACTS

Defendants, by and through undersigned counsel, hereby submit an Amended Statement

of Material Facts as required under Local Rule 7(h).  Defendants have amended Facts 35, 36, 60,

61, 65, 66, 70, 71, 75, 76, 80, 81, 85, and 86.  For purposes of this Amended Statement, the

following abbreviations are used:

RNSB The Ramah Navajo School Board

Tunica The Tunica-Biloxi Tribe of Louisiana

HHS The Department of Health and Human Services

DOI The Department of the Interior

IHS The Indian Health Service within HHS

BIA The Bureau of Indian Affairs within DOI

NBC The National Business Center within DOI

ISDA The Indian Self-Determination and Education
Assistance Act, 25 U.S.C. §§ 450 et seq. 

CDA Contract Disputes Act

CSC Contract support costs
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AFA The annual funding agreement component of an
ISDA contract

AMENDED STATEMENT OF MATERIAL FACTS

Jurisdictional CDA Presentment and Exhaustion of Administrative Remedies

1. RNSB did not submit any CDA claims related to its 1997 contract.

2. On September 21, 2005, RNSB submitted a CDA claim letter to IHS related to its

contracts and AFAs in effect between 1999 and 2003.  See Ex. 26.

3. RNSB characterized its claims as the “the rate claim,” the carry-forwards claim,”

and “the shortfall claim.”  See Ex. 26.

4. In its CDA claim letter of December 21, 2005, RNSB did not seek any additional

CSC funding from IHS for 1999-2003 on the basis of “the rate claim” and “the shortfall claim.” 

See Ex. 26.

5. RNSB did not submit a CDA claim related to its 1998 contract on the basis of

“the carry-forward claim.”  See Ex. 25.

6. Tunica did not challenge its 1995 or 1996 indirect cost rate through DOI’s appeals

process.  See Pls.’ Resp. to Defs.’ Req. for Admissions 10, 17, 20, 23 (Ex. 36 at 5-9).

7. RNSB did not challenge its 1995-2003 indirect cost rates through DOI’s appeals

process.  See Pls.’ Resp. to Defs.’ Req. for Admissions 10, 17, 20, 23 (Ex. 36 at 5-9).

8.  Tunica has not negotiated and obtained an indirect cost rate with DOI for any year

after 1996.  See Moberly Decl. ¶ 41 (Ex. 3).

IHS Performance Under Tunica’s Contracts

9. IHS promised to pay Tunica $165,806 in indirect CSC funding in fiscal year 1995. 

See Ketcher Decl. ¶ 11 (Ex. 1); Ex. 6 at 2, 53, 57.

Case 1:02-cv-02413-RBW     Document 137-4      Filed 03/14/2008     Page 3 of 15



3

10. IHS paid Tunica $165,806 in indirect CSC funding in fiscal year 1995.  See

Ketcher Decl. ¶ 11 (Ex. 1); Ex. 22 at 2.

11. IHS and Tunica agreed to use Tunica’s calendar year 1994 indirect cost rate

negotiated with DOI for purposes of calculating indirect cost funding for 1995, subject to later

adjustment for over-recoveries.  See Ex. 6 at 32, 53, 57.

12. IHS used Tunica’s calendar year 1994 indirect cost rate negotiated with DOI for

purposes of calculating indirect cost funding for 1995, subject to later adjustment for over-

recoveries.  See Ketcher Decl. ¶ 32 (Ex. 1).

13. The amount of indirect costs that IHS provided Tunica in calendar year 1995 was

in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred

by Tunica in calendar year 1995.  See Moberly Decl. ¶ 70 (Ex. 3).

14. IHS promised to pay Tunica $162,691 in indirect CSC funding in 1996.  See

Ketcher Decl. ¶¶ 12-14 (Ex. 1); Ex.7 at 23, 72, 73.

15. IHS paid Tunica $162,691 in indirect CSC funding in 1996.  See Ketcher Decl.

¶ 14 (Ex. 1); Ex. 21 at 1.

16. IHS and Tunica agreed to use Tunica’s calendar year 1994 indirect cost rate

negotiated with DOI for purposes of calculating indirect cost funding for 1996, subject to later

adjustment for over-recoveries.  See Ex. 7 at 23. 

17. IHS used Tunica’s calendar year 1994 indirect cost rate negotiated with DOI for

purposes of calculating indirect cost funding for 1996, subject to later adjustment for over-

recoveries.  See Ketcher Decl. ¶ 32 (Ex. 1).

18. The amount of indirect costs that IHS provided to Tunica in calendar year 1996

was in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs
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incurred by Tunica in calendar year 1996.  See Moberly Decl. ¶ 71 (Ex. 3).

19. IHS promised to pay Tunica $163,016 in indirect CSC funding in 1997.  See

Ketcher Decl. ¶¶ 15-19 (Ex. 1); Ex. 7 at 74, 77.

20. IHS paid Tunica $163,016 in indirect CSC funding in 1997.  See Ketcher Decl.

¶ 17 (Ex. 1); Ex. 21 at 2.

21. IHS and Tunica agreed to use Tunica’s calendar year 1994 indirect cost rate

negotiated with DOI for purposes of calculating indirect cost funding for 1997, subject to later

adjustment for over-recoveries.  See Ex. 7 at 79.

22. IHS used Tunica’s calendar year 1994 indirect cost rate negotiated with DOI for

purposes of calculating indirect cost funding for 1997, subject to later adjustment for over-

recoveries.  See Ketcher Decl. ¶ 32 (Ex. 1).

23. IHS promised to pay Tunica $163,016 in indirect CSC funding in 1998.  See

Ketcher Decl. ¶¶ 18-19 (Ex. 1); Ex. 7 at 96.

24. IHS paid Tunica $163,016 in indirect CSC funding in 1998.  See Ketcher Decl.

¶ 19 (Ex. 1); Ex. 21 at 2.

25. IHS and Tunica agreed to use Tunica’s calendar year 1996 indirect cost rate

negotiated with DOI for purposes of calculating indirect cost funding for 1998, subject to later

adjustment for over-recoveries.  See Ex. 7 at 96. 

26. IHS used Tunica’s calendar year 1996 indirect cost rate negotiated with DOI for

purposes of calculating indirect cost funding for 1998, subject to later adjustment for over-

recoveries.  See Ketcher Decl. ¶ 32 (Ex. 1).

27. IHS promised to pay Tunica $176,273 in indirect CSC funding in 1999.  See

Ketcher Decl. ¶¶ 20-21 (Ex. 1); Ex. 7 at 153.
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28. IHS paid Tunica $176,273 in indirect CSC funding in 1999.  See Ketcher Decl.

¶ 21 (Ex. 1); Ex. 21 at 2.

29. IHS and Tunica agreed to use Tunica’s calendar year 1996 indirect cost rate

negotiated with DOI for purposes of calculating indirect cost funding for 1999, subject to later

adjustment for over-recoveries.  See Ex. 7 at 153.

30. IHS used Tunica’s calendar year 1996 indirect cost rate negotiated with DOI for

purposes of calculating indirect cost funding for 1999, subject to later adjustment for over-

recoveries.  See Ketcher Decl. ¶ 32 (Ex. 1).

31. IHS promised to pay Tunica $174,966 in indirect CSC funding in 2000.  See

Ketcher Decl. ¶¶ 22-26 (Ex. 1); Ex. 7 at 172-73, 8 at 20, 38, 45-46.

32. IHS paid Tunica $174,966 in indirect CSC funding in 2000.  See Ketcher Decl.

¶ 26 (Ex. 1).

33. IHS and Tunica agreed to use Tunica’s calendar year 1996 indirect cost rate

negotiated with DOI for purposes of calculating indirect cost funding for 2000, subject to later

adjustment for over-recoveries.  See Ex. 8 at 20.

34. IHS used Tunica’s calendar year 1996 indirect cost rate negotiated with DOI for

purposes of calculating indirect cost funding for 2000, subject to later adjustment for over-

recoveries.  See Ketcher Decl. ¶ 32 (Ex. 1).

35. IHS promised to pay Tunica $182,884 in indirect CSC funding in 2001.  See

Ketcher Decl. ¶ 27 (Ex. 1); 2d Ketcher Dec. ¶ 6 (Ex. 70); Ex. 8 at 50, 58, 61, 69, 71-73.

36. IHS paid Tunica $182,884 in indirect CSC funding in 2001.  See Ketcher Decl.

¶ 27 (Ex. 1); 2d Ketcher Dec. ¶ 6 (Ex. 70).

37. IHS and Tunica agreed to use Tunica’s calendar year 1996 indirect cost rate
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negotiated with DOI for purposes of calculating indirect cost funding for 2001, subject to later

adjustment for over-recoveries.  See Ex. 8 at 20 (2000 AFA), 8 at 49, 53 (extending 2000 AFA to

2001).

38. IHS used Tunica’s calendar year 1996 indirect cost rate negotiated with DOI for

purposes of calculating indirect cost funding for 2001, subject to later adjustment for over-

recoveries.  See Ketcher Decl. ¶ 32 (Ex. 1).

39. Tunica did not dispute with IHS the terms of any of its contracts or AFAs prior to

execution such that the Secretary had to issue a declination.  See Ketcher Decl. ¶ 30 (Ex. 1).

40. Tunica has never notified IHS that it is suspending an ISDA contract due to

insufficient funding or is planning to give a program back to IHS.  See Ketcher Decl. ¶ 31 (Ex.

1).

IHS Performance Under RNSB’s Contracts

41.  By May 1, 1995, the total amount that IHS promised to pay RNSB under RNSB’s

1988 ISDA contract was $8,075,704.  See Zuni Decl. ¶ 12 (Ex. 2); Ex. 9 at 26-27.

42. By May 1, 1995, IHS had paid RNSB a total of $8,075,704 under RNSB’s 1988

ISDA contract.  See Zuni Decl. ¶ 13 (Ex. 2).

43. IHS promised to pay RNSB $328,505 in indirect CSC funding in 1995.  See Zuni

Decl. ¶¶ 14-17 (Ex. 2); Ex. 9 at 44.

44. IHS paid RNSB $328,505 in indirect CSC funding in 1995.  See Zuni Decl. ¶ 17

(Ex. 2); Ex. 24 at 2.

45. IHS and RNSB agreed to use RNSB’s indirect cost rate negotiated with DOI for

purposes of calculating indirect cost funding for 1995.  See Ex. 9 at 44.

46. IHS used RNSB’s indirect cost rate negotiated with DOI for purposes of
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calculating indirect cost funding for 1995.  See Zuni Decl. ¶ 73 (Ex. 2).

47. The amount of indirect costs that IHS provided RNSB in calendar year 1995 was

in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred

by RNSB in calendar year 1995.  See Moberly Decl. ¶ 58 (Ex. 3).

48. IHS promised to pay RNSB $336,720 in indirect CSC funding in 1996.  See Zuni

Decl. ¶¶ 18-20 (Ex. 2); Ex. 9 at 61-62.

49. IHS paid RNSB $336,720 in indirect CSC funding in 1996.  See Zuni Decl. ¶ 20

(Ex. 2); Ex. 24 at 2.

50. IHS and RNSB agreed to use RNSB’s indirect cost rate negotiated with DOI for

purposes of calculating indirect cost funding for 1996.  See Ex. 9 at 61-62.

51. IHS used RNSB’s indirect cost rate negotiated with DOI for purposes of

calculating indirect cost funding for 1996.  See Zuni Decl. ¶ 73 (Ex. 2).

52. The amount of indirect costs that IHS provided RNSB in calendar year 1996 was

in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred

by RNSB in calendar year 1996.  See Moberly Decl. ¶ 59 (Ex. 3).

53. IHS promised to pay RNSB $370,895 in indirect CSC funding in 1997.  See Zuni

Decl. ¶¶ 21-27 (Ex. 2); Ex. 10 at 42, 60-61.

54. IHS paid RNSB $370,895 in indirect CSC funding in 1997.  See Zuni Decl. ¶ 27

(Ex. 2).

55. IHS and RNSB agreed to use RNSB’s calendar year 1996 indirect cost rate

negotiated with DOI for purposes of calculating indirect cost funding for 1997.  See Ex. 10 at 43.

56. IHS used RNSB’s calendar year 1996 indirect cost rate negotiated with DOI for

purposes of calculating indirect cost funding for 1997.  See Zuni Decl. ¶ 73 (Ex. 2).
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57. The amount of indirect costs that IHS provided RNSB in calendar year 1997 was

in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred

by RNSB in calendar year 1997.  See Moberly Decl. ¶ 60 (Ex. 3).

58. IHS promised to pay RNSB $478,228 in indirect CSC funding in 1998.  See Zuni

Decl. ¶¶ 28-33 (Ex. 2); Ex. 10 at 84, 92, 96.

59. IHS paid RNSB $478,228 in indirect CSC funding in 1998.  See Zuni Decl. ¶ 33

(Ex. 2).

60. IHS and RNSB agreed to use RNSB’s proposed calendar year 1997 indirect cost

rate negotiated with DOI for purposes of calculating indirect cost funding for 1998.  See Ex. 10

at 85-86.

61. IHS used RNSB’s proposed calendar year 1997 indirect cost rate negotiated with

DOI for purposes of calculating indirect cost funding for 1998.  See Zuni Decl. ¶ 73 (Ex. 2); 2d

Zuni Dec. ¶ 9 (Ex. 69).

62. The amount of indirect costs that IHS provided RNSB in calendar year 1998 was

in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred

by RNSB in calendar year 1998.  See Moberly Decl. ¶ 61 (Ex. 3).

63. IHS promised to pay RNSB $483,666 in indirect CSC funding in 1999.  See Zuni

Decl. ¶¶ 34-39 (Ex. 2); Ex. 10 at 106, 120-21, 129-30.

64. IHS paid RNSB $483,666 in indirect CSC funding in 1999.  See Zuni Decl. ¶ 39

(Ex. 2).

65. IHS and RNSB agreed to use RNSB’s proposed calendar year 1997 indirect cost

rate negotiated with DOI for purposes of calculating indirect cost funding for 1999.  See Ex. 10

at 106-07.
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66. IHS used RNSB’s proposed calendar year 1997 indirect cost rate negotiated with

DOI for purposes of calculating indirect cost funding for 1999.  See Zuni Decl. ¶ 73 (Ex. 2); 2d

Zuni Dec. ¶ 10 (Ex. 69).

67. The amount of indirect costs that IHS provided RNSB in calendar year 1999 was

in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred

by RNSB in calendar year 1999.  See Moberly Decl. ¶ 62 (Ex. 3).

68. IHS promised to pay RNSB $500,063 in indirect CSC funding in 2000.  See Zuni

Decl. ¶¶ 40-47 (Ex. 2); Ex. 11 at 48-50, 51-52, 57-58.

69. IHS paid RNSB $500,063 in indirect CSC funding in 2000.  See Zuni Decl. ¶ 47

(Ex. 2).

70. IHS and RNSB agreed to use RNSB’s proposed calendar year 1997 indirect cost

rate negotiated with DOI for purposes of calculating indirect cost funding for 2000.  See Ex. 11

at 45.

71. IHS used RNSB’s proposed calendar year 1997 indirect cost rate negotiated with

DOI for purposes of calculating indirect cost funding for 2000.  See Zuni Decl. ¶ 73 (Ex. 2); 2d

Zuni Dec. ¶ 10 (Ex. 69).

72. The amount of indirect costs that IHS provided RNSB in calendar year 2000 was

in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred

by RNSB in calendar year 2000.  See Moberly Decl. ¶ 63 (Ex. 3).

73. IHS promised to pay RNSB $540,832 in indirect CSC funding in 2001.  See Zuni

Decl. ¶¶ 48-53 (Ex. 2); Ex. 11 at 61, 87-88, 91-92.

74. IHS paid RNSB $540,832 in indirect CSC funding in 2001.  See Zuni Decl. ¶ 53

(Ex. 2).
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75. IHS and RNSB agreed to use RNSB’s proposed calendar year 1997 indirect cost

rate negotiated with DOI for purposes of calculating indirect cost funding for 2001.  See Ex. 11

at 75-76.

76. IHS used RNSB’s proposed calendar year 1997 indirect cost rate negotiated with

DOI for purposes of calculating indirect cost funding for 2001.  See Zuni Decl. ¶ 73 (Ex. 2); 2d

Zuni Dec. ¶ 10 (Ex. 69).

77. The amount of indirect costs that IHS provided RNSB in calendar year 2001 was

in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred

by RNSB in calendar year 2001.  See Moberly Decl. ¶ 64 (Ex. 3).

78. IHS promised to pay RNSB $417,815 in indirect CSC funding in 2002.  See Zuni

Decl. ¶¶ 54-58 (Ex. 2); Ex. 11 at 117-18, 146-47.

79. IHS paid RNSB $417,815 in indirect CSC funding in 2002.  See Zuni Decl. ¶ 58

(Ex. 2).

80. IHS and RNSB agreed to use the rate proposed to RNSB by DOI for calendar year

1997 (and signed by RNSB) for purposes of calculating indirect cost funding for 2002.  See Ex.

11 at 113-14, 145. 147, 149.

81. IHS used the rate proposed to RNSB by DOI for calendar year 1997 (and signed

by RNSB) for purposes of calculating indirect cost funding for 2002.  See Zuni Decl. ¶ 73 (Ex.

2); 2d Zuni Dec. ¶¶ 11-13 (Ex. 69).

82. The amount of indirect costs that IHS provided RNSB in calendar year 2002 was

in excess of IHS’s proportional share pursuant to OMB A-87 of the actual indirect costs incurred

by RNSB in calendar year 2002.  See Moberly Decl. ¶ 65 (Ex. 3).

83. IHS promised to pay RNSB $417,815 in indirect CSC funding in 2003.  See Zuni
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Decl. ¶¶ 59-66 (Ex. 2); Ex. 12 at 44, 48-51, 66-67.

84. IHS paid RNSB $417,815 in indirect CSC funding in 2003.  See Zuni Decl. ¶ 66

(Ex. 2).

85. IHS and RNSB agreed to use the rate proposed to RNSB by DOI for calendar year

1997 (and signed by RNSB) for purposes of calculating indirect cost funding for 2003.  See Ex.

12 at 45, 50, 51, 54, 57.

86. IHS used the rate proposed to RNSB by DOI for calendar year 1997 (and signed

by RNSB) for purposes of calculating indirect cost funding for 2003.  See Zuni Decl. ¶ 73 (Ex.

2); 2d Zuni Dec. ¶ 11-13 (Ex. 69).

87. RNSB did not dispute with IHS the terms of any of its contracts or AFAs prior to

execution such that the Secretary had to issue a declination.  See Zuni Decl. ¶ 69 (Ex. 2).

88. RNSB has never notified IHS that it is suspending an ISDA contract due to

insufficient funding or is planning to give a program back to IHS.  See Zuni Decl. ¶ 70 (Ex. 2).

Obligation of Congressional CSC Appropriations

89. For fiscal year 1998, OMB apportioned to IHS, in a one-year account,

$161,242,000 for CSC for ongoing self-determination contracts and compacts.  See Thompson

Decl. ¶ 7 (Ex. 4).

90. IHS obligated $161,225,431 by the close of fiscal year 1998, leaving an

unobligated balance of $16,569.  See Thompson Decl. ¶ 8 (Ex. 4).

91. These 1998 funds were statutorily withdrawn in September 2003.  See Thompson

Decl. ¶ 8 (Ex. 4).

92. For fiscal year 1999, OMB apportioned to IHS, in a one-year account,

$203,781,000 for CSC for ongoing self-determination contracts and compacts.  See Thompson
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Decl. ¶ 9 (Ex. 4).

93. IHS obligated $203,781,000 by the close of the fiscal year, leaving an unobligated

balance of $0.  See Thompson Decl. ¶ 10 (Ex. 4).

94. These 1999 funds were statutorily withdrawn in September 2004.  See Thompson

Decl. ¶ 10 (Ex. 4).

95. For fiscal year 2000, OMB apportioned to IHS, in a one-year account,

$228,781,000 for CSC for ongoing self-determination contracts and compacts.  See Thompson

Decl. ¶ 11 (Ex. 4).

96. IHS obligated $228,700,203 by the close of fiscal year 2000, leaving an

unobligated balance of $80,797.  See Thompson Decl. ¶ 12 (Ex. 4).

97. These 2000 funds were statutorily withdrawn in September 2005.  See Thompson

Decl. ¶ 12 (Ex. 4).

98. For fiscal year 2001, OMB apportioned to IHS, in a one-year account,

$248,233,682 for CSC for ongoing self-determination contracts and compacts.  See Thompson

Decl. ¶ 13 (Ex. 4).

99. IHS obligated $248,230,585 by the close of fiscal year 2001, leaving an

unobligated balance of $3,097.  See Thompson Decl. ¶ 14 (Ex. 4).

100. These 2001 funds were statutorily withdrawn in September 2006.  See Thompson

Decl. ¶ 14 (Ex. 4).

101. For fiscal year 2002, OMB apportioned to IHS, in a one-year account,

$268,234,000 for CSC for ongoing self-determination contracts and compacts.  See Thompson

Decl. ¶ 15 (Ex. 4).

102. IHS obligated $268,234,000 by the close of fiscal year 2002, leaving an

Case 1:02-cv-02413-RBW     Document 137-4      Filed 03/14/2008     Page 13 of 15



13

unobligated balance of $0.  See Thompson Decl. ¶ 16 (Ex. 4).

103. These 2002 funds will be statutorily withdrawn in September 2007.  See

Thompson Decl. ¶ 16 (Ex. 4).

104. For fiscal year 2003, OMB apportioned to IHS, in a one-year account,

$268,974,229 for CSC for ongoing self-determination contracts and compacts.  See Thompson

Decl. ¶ 17 (Ex. 4).

105. IHS obligated $268,974,228 by the close of fiscal year 2003, leaving an

unobligated balance of $1.  See Thompson Decl. ¶ 18 (Ex. 4).

106. These 2003 funds will be statutorily withdrawn in September 2008.  See

Thompson Decl. ¶ 18 (Ex. 4).

Indirect Costs Are Not Fixed

107. Tunica’s indirect cost pool is not fixed.  See Wilkins Rep. at 15 (Ex. 5).

108. RNSB’s indirect cost pool is not fixed.  See Wilkins Rep. at 15 (Ex. 5). 

109. For 1995-2002, IHS programs comprised only approximately 15-23% of RNSB’s

direct cost base.  See Moberly Decl. ¶ 54 (Ex. 3).

110. For 1995-1997, IHS programs comprised only approximately 38-46% of Tunica’s

direct cost base.  See Moberly Decl. ¶ 54 (Ex. 3).

Agencies Other than IHS Pay Indirect Costs

111. Many non-IHS agencies provide indirect cost funding.  See Moberly Decl. ¶ 74

(Ex. 3).

112. RNSB recovered indirect costs from non-IHS programs in 1995-2002.  See

Moberly Decl. ¶ 75 (Ex. 3); Ex. 15-20.

113. Tunica recovered indirect costs from non-IHS programs in 1995-2001.  See Ex.
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13-14.

Respectfully submitted,

JEFFREY S. BUCHOLTZ
Acting Assistant Attorney General

JEFFREY A. TAYLOR
United States Attorney

SHEILA M. LIEBER
Deputy Director

/s/Rachel J. Hines
_____________________________
RACHEL J. HINES (D.C. Bar #424774)
HANNAH Y.S. CHANOINE
Federal Programs Branch, Room 7314
Civil Division
Mailing Address
P.O. Box 883
Washington, DC  20044
Delivery Address
20 Massachusetts Avenue, NW
Washington, DC  20001
Telephone:  (202) 514-5532
Facsimile:   (202) 318-7604
E-mail:  rachel.hines@usdoj.gov

Dated: March 14, 2008 Counsel for Defendants
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