IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TUNICA-BILOXI TRIBE OF LOUISIANA;
RAMAH NAVAJO SCHOOL BOARD, INC.,
Plaintiffs, Case No. 1:02CV02413
The Honorable Reggie B. Walton
V.
UNITED STATES of AMERICA;

TOMMY G. THOMPSON, Secretary of the
United States Department of Health and Human
Services; GALE A. NORTON, Secretary of the
United States Department of the Interior,

Defendants.
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DEFENDANTS’ NOTICE OF CLARIFICATION

Defendants, by and through undersigned counsel, hereby clarify a statement made in
footnote 24 (page 40) of Defendants’ Motion to Dismiss, filed on March 31, 2003." Defendants

stated:

Notably, since 1994, the ISDA has required the Secretary of HHS to prepare and
submit to Congress reports of the amount of CSC shortfall. See 25 U.S.C. § 450j-
1{c)(2). Therefore, Congress is entirely aware of the amount of CSC shortfall, yet
it has not appropriated additional funds to cover all CSC need.
This statement could be read to imply that the Secretary of HHS transmitted reports pursuant to
§ 450-1(c)(2) in each year since 1994. After further investigation, it has become clear that the
Secretary was not required to do so in 1999 or 2000 and did not in fact submit reports pursuant to

§ 450j-1(c)(2) in the other years, as explained more fully in Defendants’ Response to one of

Plaintiffs’ discovery requests (Tab A). It remains accurate, however, that THS has made

! The same statement is repeated on page 15 of Defendants’ Reply in Support of Motion
to Dismiss, filed on April 29, 2003.



Congress aware--through the annual budget justification documents that are a part of the
President’s budget requests to Congress and a shortfall-type report submitted to Congress in May
1997--that the appropriations for CSC have been insufficient to fully fund all of the tribal
contractors’ contract support costs. This is more fully explained at Tab A.

Defendants included the- statement in footnote 24 to support a third, alternative argument
for dismissal of any claim by Plaintiffs that the Secretary had a duty, fiduciary or otherwise, to
request a set amount of funds from Congress and that this alleged duty was breached.
Defendants’ primary arguments in support of dismissal of this claim--and the arguments relied
upon by the Court in dismissing these claims--were that the plaintiffs lacked standing to bring
such a claim and that neither the ISDA nor any other governing document created such a duty.

Respectfully suBmitted,

PETER D. KEISLER
Assistant Attorney General

ROSCOE C. HOWARD, JR.
United States Attorney

SHEILA M. LIEBER
Deputy Director
RACHEL J. HINES (D.C. Bar #424774)
"Federal Programs Branch, Room 7314
Civil Division :
Mailing Address
P.O. Box 883
Washington, DC 20044
Delivery Address
20 Massachusefts Avenue, NW
Washington, DC 20001
Telephone: (202) 514-5532
Facsimile: (202) 616-8202

Dated: February 3, 2004 E-mail: rachel.hines@usdoj.gov




CERTIFICATE OF SERVICE

I hereby certify that on February 3, 2004, I sent, via first class mail, a copy of the

foregoing Notice of Clarification, with attachment, addressed to:

Michael P. Gross, Esq. Donald Juneau, Esq.
Eric Treisman, Esq. P.O. Box 1857
J.E. Gallegos, Esq. Hammond, LA 70404

460 St. Michael’s Drive, Bldg. 300
Sante Fe, NM 87505

Daniel H. MacMeekin, Esq.

1776 Massachusetts Avenue, NW
Suite 801

Washington, DC 20036

Counsel for Plaintiffs

RACHEL J. HINES



