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The Government focuses much of its Opposition on explaining why the
decision below was correct, instead of why it believes immediate review of that
~ decision allegedly is not warranted. But the Government is wrong on both counts.

‘The Government asserts, for example, that granting interlocutory review would
not prevent putative class members from actually filing “‘protective’ suits [in the
distric;t courts] or appeals [in the Civilian Board of Contract Appeals].” Opp. at 14.
That misses the point. The more quickly this appeal is heard and resolved, the fewer
“suits or appeals” will need to be filed by putative class members, since the agency
decisions that compel a Tribal contractor to institute further legal action (absent a
- class) continﬁe to be issued on a rolling basis—with hundreds of claims yet to be
decided. Further, if this Court grants the Petition, there is a greater likelihood other
courts and the CBCA will stay their hand in these “protective” proceedings, in
deference to the possibility this Court will ultimately reverse and a class will be
certiﬁed. That only conserves the resources of all tribunalé, precisely as Rule 23

intends.!

! While some Tribal contractors with very small claims have filed protective
suits or appeals, some Tribal contractors with larger claims would still prefer to be
in the class. Why? Because many Tribes lack the independent resources necessary
to commit hundreds of thousands of dollars to litigating against the Government, and
because the ISDA and the Government’s regulations prohibit them from using
contract funding for this purpose—see 25 U.S.C. § 450j-1(k)(7); 2 C.F.R. pt. 225, App.
B, § 10.b (OMB Cir. A-87)—even assuming (as is unlikely) that a Tribal contractor
would be prepared to reduce funding for health care and other critical government
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The Government also denies in conclusory fashion that the underlying issues
implicated here involve important questions of class action law, asserting they are

29

merely “‘routine.”” Opp. at 20. But saying so does not make it so, and this case is

2%

aﬁything but “‘routine.”” As the Petition reflects and the Government’s conduct in
an earlier case here confirms, see Cherokee Nationv. Thompson,311 F.3d 1054 (10th
Cir. 2002), the Government has played ‘fast and loose’ with the facts as the context
changes. In Cherokee, the Government admitted that hundreds of Tribal contractors
were underpaid tens of millions of dollars for one identical reason and one reason
only: under IHS’s Circulars fewer funds were allocated to the contractors because the
agency prioriﬁzed its spending on other matters. The Government even told this
Court and the Supreme Court under oath the total amount of those underpayments in
various years. Petition at 4-7. But here the Government asserts nothing of the kind
ever happened; that the Cherokee situation was unique to those two Tribal contractors
alone; that no other Tribal contractors were ever underpaid what they were due; and
that a contrary assertion requires a contract-by-contract review to establish liability.

See e.g. Opp. at 18.

Such a situation is hardly “‘routine,”” and at a minimum review is warranted

services to finance such litigation. (The Government also errs in its assertion that the
Zuni Pueblo claimed $664,129, Opp. at 7. Actually (and as Defendants own district
court pleadings agree), Zuni claimed about one-half that sum. See Defs’ Mem. in
Supp. of Mot. to Dismiss at 9-10 (Dkt. No. 59).)
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to exploré the circumstances under which a district court may simply disregard and
thus not even discuss, much less weigh, the impact on Rules 23(a)(2) and 23(b)(3) of
“having the core liability issue applicable to the entire class already established by a
Supreme Court ruling. Petition at 15-16, 19. The Government’s shifting
representations to the courts only enhances the uniquely compelling case for
immediate review, lest the opportunity for review be lost altogether.

Noris ihe situation “routine” when, within the same Circuit, two diametrically
opposing outcomes occur on é question of class certification under an identical statute
involving identical claims by identical claimants and an identical defendant-here, the
United States. Whether Judge Hansen was correct in Ramah Navajo Ch. v. Lujan,
112 F.3d 1455 (10th Cir. 1997), where $105 million was recovered for Tribal
contractors through a class action (Petition at 20 n.15), or Judge Johnson was correct,
where no class will be certified, it is important to the development of the law under
Rule 23 that the question be answered. And again, absent granting this Petition, the
opportunity to consider that critical question may be lost. |

As for the district court’s underlying decision, we add only these remarks.
First, the Government is wrong that presentment is a “jurisdictional” requirement that
trumps the ordinary class action litigation rules, including the mandatory American
Pipe-Crown Cork Tolling Rule. Petition at 15 (discussing American Pipé &

Construction Co. v. Utah, 414 U.S. 538 (1974) and Crown, Cork & Seal Co., Inc. v.
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Parker, 462 U.S. 345 (1983)). Confirmation that there is no jurisdictional
prerequisite to filing suit in district court under the Indian Self-Determination Act is
found in the Act’s jurisdictional provision, which expressly and independently grants
“original jurisdiction” to the district courts to award “money damages” égainst the
Govemment:

The United States district courts shall have original jurisdiction over any civil
action or claim against the appropriate Secretary arising under this subchapter
and, subject to the provisions of subsection (d) of this section and concurrent
with the United States Court of Claims, over any civil action or claim against
the Secretary for money damages arising under contracts authorized by this
subchapter. In an action brought under this paragraph, the district courts may
order appropriate reliefincluding money damages, injunctive reliefagainst any
action by an officer of the United States or any agency thereof contrary to this
subchapter or regulations promulgated thereunder, or mandamus to compel an
officer or employee of the United States, or any agency thereof, to perform a
duty provided under this subchapter or regulations promulgated hereunder
(including immediate injunctive relief to reverse a declination finding under
section 4501f(a)(2) of this title or to compél the Secretary to award and fund an
approved self-determination contract).

25 U.S.C. § 450m-1(a) (emphasis added).
Second, the Government appears to concede that the contracts may be
materially identical (Opp. at 19)-which they must be by law (25 U.S.C. § 450/(c)) and

which defeats one key basis for the district court’s decision—but then switches to

> As pointed out in the Petition at 14 n.9, the only other courts to rule on the
necessity for presentment under the Contract Disputes Act, 41 U.S.C. §§ 601-613,
including one in this Circuit, have disagreed with the court below in this case; thus
creating an intra-Circuit conflict.



arguing that the “annual funding agreements” that “accompanied” the contracts had
“varied terms and conditions.” Opp. at 19. But the undisputed proof was otherwise,’
and in any event the statutory contract and the statutory provisions incorporated by
reference therein would vitiate any inconsistent term of an annual funding
agreement.*
CONCLUSION
For the foregoing reasons and those set forth in the Petition, the Petition should

be granted.

* Pl. Exh. 14, Depo. of Diego Lujan, IHS Abq. Area, Senior Contracting
Officer, at 61:4-12, 68:2-21 (reviewing the funding provisions of the sampled
Albuquerque Area 1997 and 2001 sample contracts, where there exist 31 Tribal
contractors, and indicating that the operative provisions are not different in any
material respect); id. at 61:19 - 62:24 (the Albuquerque Area has adopted “basic
language” and “a format [for Annual Funding Agreements] that came along with the
model agreement”); and id. at 156:12-157:22 (e.g., “They [Albuquerque contractors]
weren’t treated any differently” with regard to “implementing model contract terms,”
“calculating [CSCs],” or “how [IHS would] pay or allocate [CSCs] to tribal
contractors”).

* LaBarge Products, Inc. v. West, 46 F.3d 1547, 1552 (Fed. Cir. 1995); Beta
Systems, Inc. v. United States, 838 F.2d 1179, 1185 (Fed. Cir. 1988)); Rough
Diamond Co. v. United States, 351 F.2d 636, 640 (Ct. Cl. 1965); Chris Berg, Inc. v.
United States, 426 F.2d 314, 317-318 (Ct. CL. 1970). See also Brooklyn Sav. Bank

v. O°Neil, 324 U.S. 697, 704 (1945) (“a statutory right conferred on a private party,
but affecting the public interest, may not be waived or released if such waiver or
release contravenes the statutory policy™).
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